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DE SIGNATE D F OR  ONLINE  P UBLICATION 

 
IN TH E  UNITE D STATE S BANKR UP TCY COUR T  

F OR  TH E  DISTR ICT OF  KANASAS 
 
 

IN R E : 
 
P R INCE LLA V. P H OMVONGSA, 
 

De b t or . 

 
 

Ca se  No. 16-10077 
Ch a p t e r  7 

 
 

OR DE R  ON MOTION F OR  TUR NOVE R  OF  TAX R E F UNDS 
 

 KAN. STAT. ANN § 60-2315 exempts from a  debtor’s esta te the debtor’s ea rned 

income tax credit s (EIC) under  federa l and Kansas sta te income tax law, up to the 

“maximum credit  a llowed to the debtor  under  sect ion  32 [of the In terna l Revenue 

Code] . . . for  one tax yea r .”1 This Order  addresses the meaning of the “maximum 

credit  a llowed to the debtor” limita t ion  on the exempt ion , a  quest ion  of law.2  

                                           
1 KAN. STAT. ANN § 60-2315 (2015 Supp.), see a lso 26 U.S.C. § 32.  
2 Emphasis added. In terpreta t ion  of sta tu tory language is a  quest ion  of law. See In  re Sa uer , 
403 B.R. 722, 726-27 (Bankr . D. Kan. 2009) (rules for  in terpret ing Kansas homestead 
exempt ion  sta tute sta ted and applied).  

SO ORDERED.

SIGNED this 9th day of August, 2016.

__________________________________________________________________________
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 Fact s 

Pr incella  Phomvongsa  filed th is case in  J anuary of 2016. Her  2015 income tax 

returns reflected tha t  she would receive federa l and sta te t ax refunds, including her  

ea rned income credit s, of $4,240 and $753 respect ively. Her  federa l EIC is $1,471 and 

her  sta te EIC is $250. Before she filed th is case, she assigned $2,000 of her  2015 

refunds to her  a t torney as fees for  filing the case. Her  fee assignment  reads: 

I, the undersigned, do hereby sell, a ssign  and convey my 2015 and pr ior  
yea rs Federa l and Sta te income tax refunds to RICK HODGE, 
ATTORNEY AT LAW, L.C. for  and in  considera t ion  of the a t torney fees 
of $2,000.00 for  the prepara t ion  of my volunta ry pet it ion  in  bankruptcy 
and services rendered therewith . 
 
s/ P r incella  Phomvongsa , 1-21-16, Clien t . 
 
The t rustee and Ms. Phomvongsa  agree tha t  she can  exempt  her  EIC. They 

differ  over  how much. Ms. Phomvongsa  says tha t  she should be able to keep a ll of her  

sta te and federa l EIC up to the maximum amount  of federa l EIC tha t  a  t axpayer  with  

one ch ild could receive, $3,359. The t rustee says tha t  the Kansas exempt ion sta tu te 

limit s her  exempt ion  to the a ctua l amount  tha t  she can  cla im for  federa l EIC which  

is $1,471. If tha t  is so, she is effect ively precluded from exempt ing her  $250 sta te EIC.   

This dispute comes before the Cour t  on  the t rustee’s mot ion  for  turnover  of the 

debtor’s 2015 tax refunds.3 The debtor  and the t rustee submit ted br iefs.4 Ms. 

Phomvongsa’s 2015 Federa l Form 1040A tax returns (including her  Schedule EIC), 

                                           
3 Doc. 18. 
4 See Doc. 32, 33, 34 and 36. This mat ter  was submit ted on br iefs by agreement  of the par t ies, 
there being no dispute of the relevant  fact s. See Doc. 27.  
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Federa l EIC Tables, and Kansas Form K40A tax returns were a t tached as exhibit s 

to the t rustee’s br ief.5 

 Ana lysis 

 A debtor’s income tax refunds for  yea rs pr ior  to the yea r  in  which  she files a re 

proper ty of the bankruptcy esta te tha t  the t rustee can  cla im.6 But , a  debtor  can  

exempt  proper ty from the esta te using her  sta te’s exempt ion  laws if tha t  sta te has 

“opted out” under  § 522(b)(2).7 Kansas has.8 Kansas has enacted a  bankruptcy-

specific exempt ion  for  an  individua l debtor’s ea rned income tax credit s. KAN. STAT. 

ANN § 60-2315 sta tes: 

An individual debtor  under  the federa l bankruptcy reform act  of 1978 
(11 U.S.C. § 101 et  seq.), may exempt  the debtor 's r igh t  to receive tax 
credit s a llowed pursuant  to sect ion 32 of the federa l in ternal revenue 
code of 1986, a s amended, and K.S.A. 79-32,205, and amendments 
thereto. An exempt ion  pursuant  to th is sect ion  sha ll not exceed the 
ma ximum cred it a llowed to the debtor  under  section  32 of the federa l 
in terna l revenue code of 1986, a s amended, for  one ta x yea r . Noth ing in  
th is sect ion  sha ll be const rued to limit  the r igh t  of offset , a t t achment  or  
other  process with  respect  to the ea rned income tax credit  for  the 
payment  of ch ild suppor t  or  spousa l ma in tenance.9 
 

The issues here a re (1) wha t  the “maximum credit  a llowed” language means; and (2) 

what  th is debtor’s “maximum amount” of exempt  EIC is. 

In  In  re Roy,10 I determined tha t  when a  debtor’s a t torney takes an  a ssignment  

of h is clien t ’s t ax refunds for  fees, those a t torney fees should be a lloca ted ra tably and 

                                           
5 The chapter  7 t rustee, J . Michael Morr is, and Rick E. Hodge, J r ., a t torney for  Ms. 
Phomvongsa , appear  on th is mat ter . 
6 11 U.S.C. §§ 541 and 542. 
7 11 U.S.C. § 522(b). 
8 KAN. STAT. ANN § 60-2312(a) (2005). 
9 KAN. STAT. ANN. § 60-2315 (2015 Supp.). Emphasis added. 
10 See In  re Roy, No. 12-11246, Doc. 39 (Bankr . D. Kan. Sept . 24, 2013) (Nugent , C.J .).  
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deducted from the tax refunds based on  the compara t ive amounts of the federa l and 

sta te refunds.11 The remainders of those ca lcu la t ions -- the net  refunds, if any, a re 

appor t ioned between the debtor  and the esta te based on  the number  of days of the 

pr ior  year  tha t  elapsed before the debtor  was actua lly in  bankruptcy (x÷365; where x 

equa ls the number  of prepet it ion  days).12 The Ba rowsky prora t ion  is easy here 

because Ms. Phomvongsa  didn’t  file her  case unt il a fter  J anuary 1, 2016, render ing 

the en t irety of her  2015 refunds as the esta te’s sha re (365 prepet it ion 

days/365=100%) and subject  to tu rnover , minus her  EIC exempt ions. As J udge Kar lin  

noted in  In  re Westby, the EIC is not  pa r t  of the Ba rowsky prora t ion , because it  is 

exempt .13 The esta te reta ins no in terest  in  exempt  proper ty.14 F ina lly, the debtor’s 

exempt  federa l and sta te EICs a re subt racted from the esta te’s sha re of the federa l 

and sta te net  refunds respect ively. 

                                           
11 The fee assignment  is deducted from the tax refunds before the refunds a re appor t ioned 
between  the pre- and post -pet it ion per iods. In re Ca rson , No. 05-24327, 2006 WL 3716094 a t  
*3 (Bankr . D. Kan. 2006), a ff’d  Redmond v. Ca rson (In re Ca rson), 374 B.R. 247 (10th Cir . 
BAP 2007). 
12 Ba rowsky v. Serelson (In  re Ba rowsky), 946 F.2d 1516 (10th Cir . 1991) (Allocat ing pr ior  
year ’s refund per  diem between pre- and post-pet it ion par t s of filing year ). 
13  In  re Westby, 473 B.R. 392, 420-21 (Bankr . D. Kan . 2012) (finding Ba rowsky inapplicable to exempt 
proper ty), a ff’d  486 B.R. 509 (10th  Cir . BAP 2013) (upholding const itu t iona lity of Kansas’ EIC 
exempt ion  sta tu te).  
14 The Cour t  observes tha t  pr ior  to the enactment  of § 60-2315 in  2011, a  Kansas debtor  cou ld not  
cla im the EIC exempt . Pr ior  to enactment  of the EIC exempt ion , it  would have been  included in  the 
tax refund and proper ty of the est a te, and therefore subject  to the Ba rowsky prora t ion . Cf. Trudea u  v. 
Roya l (In  re Trudea u), 237 B.R. 803, 805-06 (10th  Cir . BAP 1999) (t ax refund, including EIC, received 
postpet it ion  was proper ty of the esta te; EIC cou ld not  be exempted as ea rn ings or  public assist ance 
under  Wyoming law); Willia mson  v. Montgomery (In  r e Montgomery), 219 B.R. 913, 916 (10th  Cir . BAP 
1998) (reversing ban kruptcy cour t ’s order  denying tu rnover  of EICs). See a lso Sorenson  v. Sec’y of the 
Trea sury of the U.S., 475 U.S. 851, 859 (1986) (EIC, as refundable credit , is classified a s an  
overpayment  of tax and const itu tes a  tax refund; the EIC is thus su bject  to in tercept  for  past  due ch ild 
suppor t  obliga t ions). 
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 The t rustee applies a  pla in  meaning reading of KAN. STAT. ANN. § 60-2315 to 

a rgue tha t  the limit ing words “sha ll not  exceed the maximum credit  a llowed to the 

debtor  under  sect ion  32 . . . for  one tax yea r” mean exact ly wha t  they say—no mat ter  

how much a  debtor’s tota l EIC is, she can only exempt  up to her  “maximum credit” 

for  the applicable tax yea r  under  federa l law.15 As he poin t s ou t , th is is on ly a  problem 

here because, in  a  case filed other  than  a t  the beginning of a  new year  where only 

some of the debtor’s federa l refund will be appor t ioned to the esta te, the federa l EIC 

amount  may not  be fu lly u t ilized when applied to the esta te’s sha re, leaving the 

debtor  “room” to deduct  some or  a ll of her  sta te EIC from the esta te’s sha re of the 

sta te refund as well.16 The debtor  a rgues tha t , because § 60-2315 purpor t s to exempt  

the sta te’s EIC, reading the sta tu te in  a  way tha t  defea t s tha t  purpose is incorrect . 

There is on ly one way to read this language.17 The sect ion pla in ly limit s the 

exempt ion  to the amount  of the “maximum credit” under  “sect ion  32,” the federa l EIC. 

The limita t ion  doesn’t  purpor t  to t ake away the sta te EIC exempt ion  granted in  the 

                                           
15 The legisla ture’s in ten t  is expressed through the words of the sta tu te. Ordinary words a re 
to be given  their  ordinary meanings and this cour t  must  give effect  to the pla in and 
unambiguous meaning of those words. Miller  v. Boa rd of County Com’rs, 51 Kan. App. 2d 
644, 652, 352 P . 3d 1053 (2015). The cour t ’s inquiry ends if the sta tu tory language is plain  
and unambiguous; the pla in  meaning of the sta tu te cont rols. Ceco Concrete Const., LLC v. 
Centennia l S ta te Ca rpenters Pension Trust, 821 F .3d 1250, 1258 (10th Cir . 2016).  
16 The Kansas EIC is ca lcula ted as a  percentage of the t axpayer ’s federa l EIC, curren t ly 
17%. See KAN. STAT. ANN. § 79-32,205 (2015 Supp.). 
17 The Court  presumes tha t  the legisla ture expressed its in ten t  th rough the sta tu tory 
language; if the language is pla in and unambiguous, it  is not  for  the cour t  to specula te 
regarding the legisla ture’s in tent  nor  read in to the sta tu te something tha t  is not  readily found 
in  it . Golden Rule Ins. Co. v. Tomlinson, 300 Kan. 944, 955, 335 P.3d 1178 (2014). A statu te 
is ambiguous when two or  more in terpreta t ions or  meanings can  fa ir ly be made. Link, Inc. v. 
City of Ha ys, 266 Kan. 648, 653, 972 P .2d 753 (1999).   
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preceding sen tence. Ra ther , the sect ion  provides tha t  both  credit s a re subject  to 

exempt ion  up to the amount  of the federa l credit . 

 What  is tha t  “maximum credit  a llowed?” The sta tu te defines the limita t ion  as 

the “maximum credit  a llowed to the debtor  under  sect ion  32.” This debtor  a rgues tha t  

amount  is the la rgest  credit  tha t  a ny debtor  with  one dependent  ch ild could receive 

according to the EIC tables, $3,359.18 This a rgument  ignores two th ings: fir st , tha t  

the exempt ion  sta tu te refer s to “the debtor ,” an  obvious reference to the “individual 

debtor” refer red to in  the fir st  sen tence; and second, tha t  the federa l EIC phases out  

a s a  debtor’s ea rned income increases. Once a  t axpayer’s ea rned income exceeds 

$18,150, the credit  begins to decrease.19 This is consisten t  with  the EIC’s purpose as 

a  refundable credit  which  is to benefit  “low-income … heads of households with 

qua lifying dependent  ch ildren .”20 If the Legisla ture had sought  to peg the exempt ion 

limit  to the maximum credit  a ny debtor  could obta in , it  would have used the indefin ite 

a r t icles “a” or  “any” ra ther  than “the” in  the limit ing sen tence. While convinced tha t  

exempt ions should be read libera lly, I cannot  ignore the pla in  language of the 

sta tu te.21 Ms. Phomvongsa’s EIC exempt ion  is limited to $1,471, the maximum 

                                           
18 See EIC Table, Doc. 32-2, p. 8. 
19 The EIC Table shows tha t  when  earned income is between  $18,150 and $18,200, the EIC drops from 
the maximum of $3,359 to $3,349 for  a  t axpayer  filing as head of household with  one ch ild. See Doc. 
32-2, p. 8. 
20 In  re Ea rned Income Ta x Credit Exemption  Constitu tiona l Cha llenge Ca ses, 477 B.R. 791, 
797 (Bankr . D. Kan. 2012), a ff’d In  re Lea , 2013 WL 4431267 (D. Kan. Aug. 16, 2013) (Mar ten, 
J .). 
21 Nohinek v. Lodgson, 6 Kan. App. 2d 342, 345, 628 P .2d 257 (1981) (Libera l const ruct ion  of 
exempt ion  laws does not  mean tha t  the cour t  can  enlarge the exempt ion  or  read in to the 
exempt ion  provisions tha t  a re not  there.). 
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federa l credit  a llowed under  the EIC table with  her  ea rned income of $29,928, head 

of household filing sta tus, and one ch ild.22 

Therefore, the Trust ee’s mot ion  for  tu rnover  of the tax refunds should be 

gran ted, and the ca lcu la t ion of the amount  to be turned over  is as follows:23 

 

    TOTALS 

Federa l Refund 
84.92% of tota l 

$4,240.00 Sta te Refund  
15.08% of tota l 

$753.00 $4,993 

Less ra table 
por t ion  of fee 
assignment  

$(1,698.40) Less ra table 
por t ion  of fee 
assignment  

$(301.60) $(2,000) 

Net  Fed Refund $2,541.60 Net  Sta te Refund $451.40 $2,993 

Esta te Share24 
 365/365 = 100%  

$2,541.60 Esta te Share 
365/365 = 100% 

$451.40 $2,993 

Less Fed EIC $(1,471.00) Less Sta te EIC $0.0025 $(1,471) 
Exempt ion  
limit   

Federa l Refund  
Subject  to Turnover   

 
$1,070.60 

Sta te Refund 
Subject  to Turnover 

 
$451.40 

 
$1,522.00 

 

 The Trustee’s mot ion  is GRANTED. The debtor  is ordered to turn  over  

$1,522.00.  

# # # 

                                           
22 See EIC Table, Doc. 32-2, p. 10. 
23 The calcula t ions a re rounded to the nearest  one-hundredth. 
24  See n . 12 supra , Ba rowsky prora t ion  of net  refund between  pre-pet it ion  per iod (esta te’s share) and 
post -pet it ion  per iod (debtor ’s sh are). The Ba rowsky prora t ion  determines how much  of the refund is 
proper ty of the esta te, an  amount  tha t  shou ld be determined as of the pet it ion  da te according to 11 
U.S.C. § 541. The EIC m ay then  be exempted from the esta te’s share of t he funds as 11 U.S.C. § 
522(b)(2) and KAN. STAT. ANN § 60-2315 provide. 
25 As noted above, deduct ing the sta te EIC would resu lt  in  the debtor  exceeding the § 60-2315 
exempt ion  limit  and is therefore not  a llowed. 
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