SO ORDERED.

SIGNED this 18 day of April, 2005.

ROBERT E. NUGENT
UNITED STATES CHIEF BANKRUPTCY JUDGE

INTHE UNITED STATESBANKRUPTCY COURT
FOR THE DISTRICT OF KANSAS

IN RE:

DAVID GOLDSTEIN,
PEGGY GOLDSTEIN,

Case No. 03-15701
Chapter 7

Debtors.

EDWARD J. NAZAR, Trustes,
Plaintiff,

V. Adversary No. 04-5052

ROBERT McCOMB,

Defendant.
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MEMORANDUM OPINION

The trustee brought this adversary proceeding to avoid and recover andleged preferentid transfer

in the amount of $10,013.72 made by debtor Peggy Goldstein to her father Robert McComb
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approximately eight months before debtors filed their chapter 7 bankruptcy. The central disputed issueis
whether the transfer was“for or on account of an antecedent debt owed by the debtor” asrequired by 11
U.S.C. § 547(b)(2).! The case was tried on February 15, 2005 and the matter was taken under
advisement.
Jurisdiction
Thisis acore proceeding over which the Court has subject matter jurisdiction.?

Factua Backaground

The paties dipulations and evidence at triad established the following facts®

On September 18, 2002, Robert McComb (McComb) purchased at sheriff’ ssdeahomeat 1943
S. Custer, Wichita, Kansas for $27,780. The sheriff’ sdeed conveyed the property to McComb and his
two daughters, BarbaraK . Greengtein and Peggy S. Goldstein (Debtor). McComb frequently purchased
properties at foreclosure. He then fixed up the properties and elther rented or resold them. Being Peggy
Goldstein’s father, McComb is an insider within the meaning of § 547(b)(4)(B) and § 101(31)(A)(1).

On December 19, 2002 McComb and hiswife bought Barbaraand Peggy’ sinterestsinthe Custer
house. Barbara and Peggy were each paid $10,000 at closing. McComb described the $10,000

payments as “seed money” to encourage his daughters to get started withreal estate investing. McComb

1 Unless otherwise noted, al subsequent statutory references are to the Bankruptcy Code, Title
11 of U.S.C. 8101 et seq.

2 28 U.S.C. § 157(b)(2)(F); 28 U.S.C. § 1334(b).
3 See Dkt. 18, Stipulationsin Pretriad Order.

4 According to the Real Estate Purchase Contract, the $10,000 was paid to Barbara
Greengtein and her husband Terry and to Peggy Goldstein and her husband David. See Ex. C.
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expected his daughtersto returnthe fundsif they did not use them to purchase red estate. He considered
the money to be his unless and until debtor used it for purchasng real estate. In both interrogatory
responses and live testimony, he stated that the money “was not hers [Peggy’ 5] unless she used it to
purchase red estate.”® He a0 tedtified that it washis* purpose not to make adebt” but to furnish money
to Peggy s0 she could start abusiness. Peggy testified that she fdt obligated to returnthe money if she did
not useit for ared estate investment and that she understood that her father gave her the money with the
dipulation that it be used only for red estate investment. Barbara Greengtein testified that she had a like
understanding. She used the money to acquire a house and now owns severd rental properties. She has
not returned any money to McComb and does not consder that she is obligated to do so.

Peggy deposited the $10,000 inabank account at Intrust Bank on January 2, 2003.6 The account
was in Peggy’s name only so that the funds would not be commingled with any others and so that her
husband, whose fragrance business in Canada had failed, would not have accesstoit. Debtor started a
new job with Starbucks in December of 2002 and had neither time nor financid ability to purchase and fix
up homes. Peggy ultimately decided that she did not want to get involved with red estate investing and that
she should return the money to her father. On February 28, 2003 debtor withdrew the $10,000 together
with accrued interest from the account and gave McComb acheck for $10,013.92. No other activity or

transactions occurred in the Intrust account. Debtor and her hushand were insolvent at the time of the

5 Exhibit 13, Interrogatory no. 4.

® From the bank records introduced at tridl, it appears that debtor deposited the fundsin a
Persond Investors Maximizer account, having account no. 0041028392. Debtor and her husband
maintained a separate checking account 0040979180.
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payment.’

Debtors filed a chapter 7 bankruptcy on October 16, 2003. Debtors scheduled McComb asan
unsecured creditor on Schedule F having anunsecured daim of $110,000.8 McComb loaned this money
to the Goldsteins in1999 for what turned out to be an unsuccessful fragrance venturein Canada.® Debtors
did not schedule the $10,000 “seed money” givenby McComb asadebt but did disclosethe returnof the
$10,000 in the Statement of Financia Affairs. McComb did not file a proof a clam in debtors
bankruptcy. Other than the $10,000, debtors only had about $2,200 in assets available for unsecured
claims of approximately $700,000.

Andlyss

To avoid debtor’ s $10,000 transfer to McComb, the trustee has the burden to establish each of
the statutory dements of a preferential transfer.'® The trustee must show that debtor’s transfer of the
$10,000 to McComb was (1) to or for the benefit of a creditor; (2) for or on account of an antecedent
debt; (3) made while debtor was insolvent; (4) made to an ingder between 90 days and one year before
debtor filed bankruptcy; and (5) enabled McComb to receive more than he would have received in a

chapter 7 case™*  The purpose of the trustee’s preference avoidance powers is to facilitate an equal

" Section 547(b)(3).

8 Initidly scheduled at $11,000, McComb's debt was actualy $110,000 as set out in the
debtors amendment to their Schedule F filed on February 11, 2004. See Ex. 2.

° Ex. M.

19 1n re Ogden, 314 F.3d 1190, 1196 (10" Cir. 2002); In re Dupuis, 265 B.R. 878 (Bank.
N.D. Ohio 2001).

1 Section 547(b).



distribution of debtor’ s assets among the debtor’ s creditors.*2

Thereis no dispute here that McComb is a creditor of debtor, having loaned debtors $110,000
during the year 1999; debtors scheduled McComb as an unsecured creditor in thisamount. The parties
dipulated that debtors were insolvent at the time of the trandfer and that McComb is an insder. The
transfer occurred within the one year look back period fromthe date of the bankruptcy. Nor isthere any
dispute that giventhe amount of unsecured clams, M cComb recelved morefromthe transfer than he would
have received in a chapter 7 pro rata distribution.

Only the second statutory eement — that the transfer was made for or onaccount of an antecedent
debt — isin controversy here® The trustee contends that Peggy was obligated to return the funds to
McComb if she did not pursue ared estate invesment and that McComb had aclam againgt debtor.*
McComb counters that the $10,000 was a conditiond gift to debtor, conditioned upon debtor using the
money to get started in the real estate market™ and that Peggy merdly returned the money to McComb

when the condition never occurred.

12 |n re Ogden, 314 F.3d 1190, 1196 (10" Cir. 2002).

13 It isimportant to note that the trustee does not contend that the $110,000 loaned by
McComb to debtorsin 1999 is the “antecedent debt.” Rather, it isthe $10,000 seed money provided
by McComb in December 2002 that the trustee contends is the antecedent debt.

14 See 11 U.S.C. § 101(5)(A) defining the term “clam” to include aright to payment, whether
or not contingent, matured, or unliquideated, and § 101(12) defining a“debt” as liability on aclam.

5 The Court notes that the conditiond gift theory is somewhat a odds with McComb's
testimony that he considered the $10,000 his money. Under this andyss, the $10,000 would never
have become part of debtor’s bankruptcy estate. Because McComb relinquished control over the
$10,000, the Court concludes that it became property of debtor’s estate, McComb' s testimony
notwithstanding. See § 541(a)(1).



At issue here is whether McComb’s payment to Peggy was a gift or aloan. In Kansas, the
elements necessary to establish that atransfer isan inter vivos gift are: (1) an intention to make a gift; (2)
ddivery; and (3) acceptance of the gift by the donee.’® Kansas case law suggests that less compelling
evidence to establish donative intent is required to support a gift to a close relative than necessary to
support agft to astranger and that where the relationship of the partiesis suchthat the donee hasanatura
claim on the donor’ s generosity, the courts look with favor on aclaim of gift.!’

Onitsface, McComb’ stesimony straddlesthe gft versus loandilemma He deniesthat the money
was a gft gaing that it would only become Peggy’s if she used it to purchase red estate. McComb
testified that he considered the $10,000 his money until that occurred. If thiswere so, the $10,000 would
never have become part of debtor’s bankruptcy estate. Onthe other hand, Peggy exerted dominion and
control over the funds, depositing them in a separate account. After weighing the evidence, the Court
concludesthat at the time, McComb intended to make a gift, that he intended the gift to be absolute, that
he ddlivered the funds to Peggy, and that she accepted them. The transfer to Peggy was a gift.'®

Asto the conditiona nature of the gift, many states recognize various species of “ conditiond gifts”

Whether the gift is absolute or conditiond is a question of the donor’ sintentionwhichisto be determined

16 Hudson v. Tucker, 188 Kan. 202, 211, 361 P.2d 878 (1961); In re Estate of Button, 17
Kan. App. 2d 11, 13, 830 P.2d 1216 (1992) (monies transferred to son were |oans rather than gifts);
Herman v. Goetz 204 Kan. 91, 96, 460 P.2d 554 (1969).

17 Hudson, 188 Kan. at 212 (noting rule has frequent application where gifts are made by a
parent to a child).

18 Hessv. Hartwig, 83 Kan. 592, 112 P. 99 (1910) (Act of reddlivery of property for safe-
kegping did not nullify the gift); Heiman v. Parrish, 262 Kan. 926, 942 P.2d 631 (1997) (recognizing
principle that gift must be absolute and irrevocable); Herman v. Goetz, 204 Kan. 91, 96, 460 P.2d
554 (1969).



from the donor’s express declaration at the time of the gift.® “Where the gift is conditioned upon the
performance of some act by the donee and that condition is not fulfilled, the donor may recover the gift.”?°
The Court questions whether Kansaslaw recognizesa conditiond gft asavdid gft inter vivos. InHeiman
v. Parrish,% the Kansas Supreme Court determined that the gift of an engagement ring was made in
contemplation of marriage and was a conditiond gift. The Court has not found any Kansas case outside
the context of giftsin contemplation of marriage in which a conditiond gift has been recognized.??

Even if conditiond gifts are cognizeble at Kansas law, there was no evidence presented to the
Court of any express declarations by McComb at the time of the gift to Peggy that indicated he intended
the gift to be conditiond. Nor isit clear that McComb had aright to recover the gift. Asnoted above, that
right would only accrue upon the failure of the condition subsequent. Intheinstant case, thet failurewould
have occurredif, for ingtance, Peggy had spent the $10,000 on something other than buying invesment real
estate. Infact, Peggy never spent the money at dl. Only when McComb' s right of recovery arose would
he have had aclam to support the dleged “ antecedent debt.”

The Trusteedid not prove the existence of a creditor-debtor relationship between McComb and

19 38 Am. Jur. 2d, Gifts, § 72 (2005).
2 |q,
21 262 Kan. 926, 942 P.2d 631 (1997).

22 1t would appear that other jurisdictions recognize conditiond gifts outside the context of
marriage and engagements. It is amatter of the donor’ s intent whether the gift is absolute or conditiond.
See 38 Am. Jur. 2d, Gifts § 72 (2005).



debtor with respect to the $10,000.2 While McComb's purpose in making his gift was that the fund
would be used for red estate investing, he took no measuresto ensure that the money would be repaid by
debtor inthe event she decided not to invest inthe real estate market. Thereis no evidence of an agreement
on repayment terms. While debtor certanly believed she had a mord obligation to return the moniesto
McComb if she did not use them for red estate purchases, she had no lega obligationto repay themoney.
With respect to the $10,000, there was no antecedent debt. The Court therefore concludes that Peggy
returned the gift to her father, not out of any legd obligation but out of a perceived (and, no doubt vaid)
mora obligation to her father.2* The Court concludes that the return of a gift, in the absence of evidence
of conditions ataching to the gift, is not a transfer on account of an antecedent debt.?® Accordingly, the
Trustee hasfalled to prove that the Peggy’ stransfer of the money to McComb was a preferentia transfer
under 8§ 547(b).

The trustee’ s complaint to avoid the transfer isDENIED and judgment should be entered in favor
of defendant Robert McComb. A judgment on decision will issue this day.

IT 1SSO ORDERED.

2 SeeInre Dupuis, 265 B.R. 878, 882 (Bankr. N.D. Ohio 2001) (For transfer of property
to be avoided as preference, it must have been made on account of debtor-creditor relationship.) A
“loan” is described as a Stuation where the borrower receives money over which he or she exercises
dominion and which he or she expresdy or impliedly promisesto repay. See Coe, Administratrix v.
First Nat'l Bank & Trust Co., 219 Kan. 352, syl. 1/ 1, 548 P.2d 486 (1976).

24 See 38 Am. Jur. 2d, Gifts § 71 (2005) (“[O]nce a gift has been completed by ddlivery,
return of the subject matter of the gift to the donor will not of itsdf negete the transaction.”).

% Thisisnot to say that the return of a gift is never an avoidable transfer. The transfer of the
funds back to McComb without consideration might, in the presence of other badges of fraud, have
been avoided as a fraudulent transfer, either under 8 548 or the Kansas Uniform Fraudulent Transfer
Act, KAN. STAT. ANN. 8 33-201, et seg. The Trustee did not dlege a cause of action under either
datute in this adversary proceeding.
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