SO ORDERED.

SIGNED this 27 day of October, 2005.

JANICE MILLER KARLIN

UNITED STATES BANKRUPTCY JUDGE

IN THE UNITED STATESBANKRUPTCY COURT
FOR THE DISTRICT OF KANSAS

In Re:

JERRY WADE OVERLEY and
CAROL JOANN OVERLEY,

DEBTORS.

JERRY WADE OVERLEY and
CAROL JOANN OVERLY,

PLAINTIFFS,

DOUGLASBUCHANAN,

DEFENDANT.

CASE NO. 04-43227
CHAPTER 13

ADV.NO. 04-7134

MEMORANDUM AND ORDER ON ISSUE OF THISCOURT’SJURISDICTION
TO DETERMINE WHETHER LIEN STATEMENT WASTIMELY PERFECTED

This matter is before the Court on Debtors Motion for Summary Judgment, where they seek

an adjudication that the mechanic'slien filed againgt their homestead isinvdid, that defendant’sdam s



therefore unsecured, and that a judgment lien againgt the homestead is avoidable! This matter
congtitutes a core proceeding, and the Court has jurisdiction to decide it.2

This adversary proceeding concerns, primarily, the effectiveness of amechanic’slien statement
arising out of a prepetition home congtruction contract between the Plaintiffs, Jerry and Carol Overly
(Debtors), and the Defendant, Douglas Buchanan (Buchanan). The primary issue is whether
Buchanan's mechanic's lien on Debtors homestead is valid under Kansas law. Debtors assert the lien
isinvalid both because it omitted Buchanan's address, as required by K.S.A. 2003 Supp 60-1102, and
because it was not timely filed under K.S.A. 2003 Supp. 60-1103. In addition, Debtors assert that the
mechanic’slien, if valid, was not timely perfected, because the foreclosure action was filed more than a
year after the lien satement wasfiled. Findly, they assart that Buchanan'sjudicid lien on their home
arising from arelated arbitration award can be avoided pursuant to 11 U.S.C. § 522(f)(1)(A).*
Buchanan essentidly arguesthat he has avdid, perfected mechanic's lien on Debtors homestead.

This Court heard ord argument on October 26, 2005. The ora argument was essentialy
confined to the issue whether the state court was the proper forum to decide the mechanic' s lien issues
inthe case as areault of the Didtrict Court of Sedgwick County, Kansas having aready entered aruling

on one of the issues this Court would, or might, have to decide.

Doc. 36 (motion) and Doc. 37 (memorandum in support).
228 U.S.C. 8 157(b)(2)(K).
%28 U.S.C. § 1334.

“All future references to the Bankruptcy Code in the text shall be to the section only. The Court
notes that Buchanan concedes this issue.



Procedural history

Debtors filed the instant Chapter 13 bankruptcy proceeding on November 18, 2004. Soon
thereafter, on December 30, 2004, Debtorsfiled the instant adversary proceeding, praying for a
determination that Buchanan holds only a generd unsecured clam, and that any mechanic’slien or
judicid lien he has againgt their home isinvaid.

On March 30, 2005, which is one year and four days after Buchanan filed his mechanic’slien
gtatement, Buchanan filed an action to foreclose his mechanic' s lien in the District Court of Sedgwick
County, Kansas (hereafter Buchanan v. Overley).> On April 11, 2005, the Debtors filed amotion in
the state court to dismiss that mechanic' s lien foreclosure case, arguing it was not timely filed within the
one year alowed by K.SA. 60-1105, and that the bankruptcy filing had not tolled this period. By
order dated May 27, 2005, the Sedgwick County District Court denied the motion to dismiss and ruled
the foreclosure action was timely filed and not subject to dismissa because “the bankruptcy did toll the
plantiff’ sright of action.”

Debtors then filed a Motion for Summary Judgment in this Court, seeking a determination not
only that the mechanic’slien wasinvdid, but dso that the state court had erred when it found that the
perfection of the mechanic's lien [by filing the foreclosure action] wastimely.

ThisCourt Lacks Jurisdiction to Deter mine Whether
Buchanan’sLien Statement was Timely Perfected

In Kansas, mechanic's liens are enforced through foreclosure. K.S.A. 60-1105 providesthe

foreclosure action must be filed within one yeer after the timely filing of thelien. It Sates:

5Case number 2005-CV-001311-RE.



(a) Limitations. An action to foreclose alien under this article shdl be

brought within one year from the time of the filing of the lien satement,

but if apromissory note has been attached to the lien satement in lieu

of an itemized statement, the action shall be commenced within one

year from the maturity of sad note.
“When liens are not timely perfected pursuant to [the foregoing statute], K.S.A. 60-1108 provides a
Statutory remedy.”® It states, in part, asfollows:

If no action to foreclose or adjudicate any liens filed under the

provisons of this article shdl be indtituted within the time provided in

subsection (@) of K.S.A. 60-1105, and amendments thereto, the lien

shdl be consdered canceled by limitation of law.
Accordingly, properly filed mechanic's liens lose ther effectivenessif the lienholder fallsto filea
foreclose action within one year time from the date of filing.”

Buchanan commenced his foreclosure action against Debtors in Sedgwick County more than
one year after thefiling of hislien satement. Debtors therefore request this Court find that the lien is
void, and that Buchanan can thus be properly trested as a genera unsecured creditor in their
bankruptcy. Before Debtors requested this Court decide that issue, however, Debtors first requested
the Sedgwick County Didgtrict Court to do so by filing amotion to dismissin the state court mechanic's
lien foreclosure case. That court held the foreclosure action was timely, finding thet the filing of the

bankruptcy had tolled the period of limitations.

®Boyce v. Knudson, 219 Kan. 357, 362 (1976); see In re Birdview Satellite Communications,
Inc., 90 B.R. 465 (Bankr. D. Kan. 1988).

"Boyce v. Knudson, 219 Kan. at 362.



Debtors assert thisdecison is contrary to the Bankruptcy Code, as well asto case law within
this Circuit, citing to Judge Pusateri’ s decisonin In re Birdview Satellite Communications, Inc.?
Debtors also essentidly assert that Buchanan should be estopped from arguing otherwise, as his
counsel has agreed that Birdview is correct, as evidenced both by correspondence and the Report of
the Parties Planning Mesting.®

Buchanan predictably argues that Debtors are now bound by the state court ruling that the lien
foreclosure suit was timely filed, because under the Rooker -Feldman doctrine, this Court lacks
jurisdiction to consder whether the Sedgwick County Digtrict Court erred when finding the foreclosure
action wastimely. This Court agrees.

“Rooker-Feldman precludes ‘aparty losing in Sate court . . . from seeking what in substance
would be gppellate review of [ sate judgment in a United States didtrict court, based on the losing
party’s claim that the state judgment itsdlf violates the loser’ s federa rights.’™° The doctrine appliesin
bankruptcy courts.** Jurisdiction to review avalid state court judgment lies exclusively with the state

appellate courts and, ultimately, with the United States Supreme Court.? As aresult, the Rooker -

8 n re Birdview Satellite Communications, Inc., 90 B.R. at 465 (holding that a Kansas
mechanic’s lien is perfected by filing a foreclosure action within one year, and that 11 U.S.C. 8 362 does
not stay the filing of such an action).

°See Y111, Doc. 15 in Adversary Proceeding 04-7134.

0K enmen Engineering v. City of Union, 314 F.3d 468, 473 (10" Cir. 2002) (quoting Johnson v.
De Grandy, 512 U.S. 997, 1005-06 (1994)).

“Abboud v. Abboud, 237 B.R. 777 (10" Cir. BAP 1999).

2]d. at 780.



Feldman doctrine prohibits a bankruptcy court from considering claims actudly decided by a state
court and also claims “inextricably intertwined” with a prior state court judgment.*®

Debtors respond that there is an exception to the doctrine gpplicable to sate court decisons
“that involve the interpretation of the automatic say.” Debtors primary authority isIn re Gruntz
After repeated defaultsin payment of child support obligations, Gruntz filed a chapter 13 proceeding,
which was |later converted to a Chapter 11. The support payments were not timely made, and Gruntz
was criminaly prosecuted for failure to make the payments. The conviction was affirmed by a gate
court, even though Gruntz clamed that the crimind prosecution violated the automatic stay. Gruntz then
initiated a proceeding againg the didtrict attorney’ s office in bankruptcy court, asking the court to
declare the crimind prosecution void for violaion of the Say.

The bankruptcy court, relying on collatera estoppel, and the digtrict court, relying on Rooker -
Feldman, declined to reach the merits. The Ninth Circuit Court of Appeds held, however, that neither
collateral estoppd nor the Rooker—Feldman doctrine precluded review of Gruntz' s stay violation
clam. The court reasoned:

In sum, by virtue of the power vested in them by Congress, the federd courts
have the find authority to determine the scope and gpplicability of the autometic
day. “The States cannat, in the exercise of control over local laws of practice,

vest State courts with power to violate the supreme law of theland.” Thus, the
Rooker-Feldman doctrine is not implicated by collateral chalengesto the

8See Kenman Engineering v. City of Union, 314 F.3d at 473.

¥“Gruntz v. City of Los Angeles (In re Gruntz), 202 F.3d 1074 (9" Cir. 2000). The Tenth
Circuit, in an opinion not selected for publication, followed Gruntz, holding that “the Rooker-Feldman
doctrine is not implicated by collateral challenges to the automatic stay in bankruptcy” and “bankruptcy
courts retain jurisdiction to review compliance with the automatic stay.” Ebel v. Kayne (In re Ebel), 139
Fed. Appx. 26 (10" Cir. 2005).



automatic stay in bankruptcy. A bankruptcy court Smply does not conduct an
improper appellate review of a state court when it enforces an autometic stay
that issues from its own federd statutory authority. Infact, areverse Rooker -
Feldman situation is presented when state courts decide to proceed in
derogation of the stay, because it is the state court which is attempting
impermissibly to modify the federa court’ sinjunction.™

Asto when the Rooker- Feldman doctrine does apply in bankruptcy proceedings, the Ninth Circuit
stated:

Thisis not to say that the Rooker-Feldman doctrine or the related
concepts of res judicata and collaterd estoppel are whally ingpplicable
in bankruptcy law. Preclusve effect is often extended to pre-petition
date judgments as to identical issues raised in subsequent bankruptcy
proceedings. When the bankruptcy court has lifted the stay, federd
courts have given subsequent state decisons full faith and credit, “as
they have by law or usage in courts of such State.” In non-core
proceedings that do not implicate substantive rights granted under title
11 or affect the administration of the bankruptcy case, the normal rules
of precluson, including the Rooker -Feldman doctrine, apply.

However, modifying the automatic stay is not the act of a Sate court
merdy interpreting federd law; it is an intervention in the operation of
an ongoing federd bankruptcy case, the adminigtration of whichis
vested exclusively in the bankruptcy court.®
Gruntzisclearly distinguishable from thiscase. In our case, the Sate court interpreted its own
Kansas gaute of limitations governing the time for filing a foreclosure action, and held the filing was
timely because the bankruptcy stay had tolled the running of that time limit. Thus, the State court

determined an issue of state law based upon itsinterpretation of the effect of the pending bankruptcy

cae. Thereis no contention, asthere wasin Gruntz, that the state court had itsdlf violated the

In re Gruntz 202 F.3d at 1083 (citations omitted).

1d. at 1084 (citations omitted).



automatic stay. In fact, the basisfor Debtors dlegation of error by the state court is that the State court
erroneoudy found that the stay did apply for aportion of the time prior to the filing of the foreclosure
case.

In Gruntz, the state court tried and convicted a debtor of acrimind violation, finding that it was
not barred by the automatic stay. The issue sought to be reviewed by the bankruptcy court in Gruntz
was Whether the finding that the stay did not bar the proceedings was erroneous. Debtors urge that this
diginction isimmateria, arguing that the finding that the stay applied, rather than did not apply, “ill
implicates the exclugive jurisdiction of this Court.” Debtors provide no authority for this propostion.

In fact, the mgority, if not dl, bankruptcy courts, hold that state courts have concurrent
jurisdiction to determine whether the automatic stay gpplies, particularly when it affects the state court’s
own orders.)” For example, in In re Oakwood,® the bankruptcy court held that tribal courts, as well
as Sate courts, have authority to determine whether a bankruptcy stay applies to proceedings before

them. In so holding, that court relied in part upon a New Y ork bankruptcy case, Inre Sskin.® The

A M. Dickerson, Colliding Judgments: Applying the Rooker-Feldman Doctrine in Bankruptcy
Cases, 14 J. Bankr. L. & Prac. , 4 Art.2 (2005). In addition, the Kansas Supreme Court has exercised
jurisdiction to reverse a state court decision that was found to have violated the stay. United Northwest
Federal Credit Union v. Arens, 233 Kan. 514 (1983).

80akwood Acceptance Corp. v. Tsinigini (In re Oakwood Acceptance Corp.), 308 B.R. 81,
85 (Bankr. D.N.M. 2004).

®gskin v. Complete Aircraft Services, Inc. (In re Sskin), 258 B.R. 554 (Bankr. E.D.N.Y.
2001).



Sskin court smilarly found that the mgority of courts follow the rule that state courts have jurisdiction
to decide whether the automatic stay applies to proceedings before them.

In Sskin, the question of state court jurisdiction was discussed in the context of determining
whether the bankruptcy court had jurisdiction of an adversary proceeding seeking damages for the
aleged willful violation of the automatic Stay in a state court action where that court had determined that
the proceeding before it was not stayed. The court rejected the contention that the state court lacked
jurisdiction to determine whether the stay gpplied, and held that the Rooker -Feldman doctrine
deprived the bankruptcy court of jurisdiction to review the state court’ s determination thet its actions
were not barred by the stay. The court carefully analyzed the Gruntz decision and rejected it to the
extent it held Rooker -Feldman does not bar federal court consideration of a state court decision that
the stay does not apply.#

The Sixth Circuit Bankruptcy Appdlate Pand, in In re Sngleton,? aso held that the Rooker -
Feldman doctrine barred the bankruptcy court’ s consideration of whether the stay was violated when
a dtate court allowed a foreclosure sale because it found the stay inapplicable to property owned by the
debtor’ s corporation. The court acknowledged that if the state court did not have subject matter

jurisdiction, its orders would be void and therefore subject to attack notwithstanding the Rooker -

21d. at 563 (holding that a proceeding to determine whether the stay applies to a state court
action arisesin or is related to a bankruptcy case and, in the absence of a provisionin 11 U.S.C. § 362 or
28 U.S.C. § 157 depriving the state courts of jurisdiction, those courts have concurrent jurisdiction with
the bankruptcy court to decide the issue).

21d. at 565.

2Zgngleton v. Fifth Third Bank of Western Ohio (In re Singleton), 230 B.R. 533 (6" Cir.
BAP 1999).



Feldman doctrine.?® However, it reasoned that athough a bankruptcy court is the court from which
the stay emanates and has exclusve jurisdiction to determine relief from stay, a non-bankruptcy court
has jurisdiction to determine whether a matter pending before it is stayed by a party’ s bankruptcy
filing.?* Because the state court did not presume to grant relief from stay, but only to determine that the
stay of the debtor’ s bankruptcy did not apply to the sale of property owned by athird-party, the
bankruptcy court was barred from deciding whether the state court erred, or whether the debtor’s
personal chapter 13 bankruptcy stayed the sale of property owned by the debtor’ s corporation.?

This Court is convinced that the Rooker-Feldman doctrine bars its consideration of Debtors
contention that Buchanan's forecl osure proceeding was not timely, and thus hislienisinvdid. The
Sedgwick County District Court has aready determined the issue adversdly to Debtors; if this Court
were to condder the merits, it would be acting as an gppellate court reviewing the state court decision.
Although the Sedgwick County Didtrict Court made a determination that the bankruptcy stay applied
and tolled the one-year period for filing the foreclosure action, it had jurisdiction to consider these
bankruptcy matters as they applied to the case beforeit. This Court thus has no jurisdiction to
determine whether the mechanic' s lien was timely perfected.

Conclusion
Because this Court has no jurisdiction to decide what may be an important part of Debtor’s

summary judgment motion—the timeliness of the foreclosure auit, this Court believes it would be

Z|d. at 539.
#1d. at 538-39.

2|d.

10



inappropriate for it to decide the other issues, which require the interpretation of Kansas mechanic's
lien statutes, and then return this case to the state court in that posture. What would the state court do
with a bankruptcy court ruling deciding issues of first impresson (Snce no Kansas gppellate decisons
exist on either of the two substantive mechanic' s lien questions)? Would the state court be bound by
this Court’ s decision interpreting state law, and be required to then enter afina order? If appeded,
would the state appellate courts then be reviewing a bankruptcy court’s decison? None of those
aternatives seem appropriate.

Furthermore, 28 U.S.C. § 1334(c)(1) provides guidance. It statesthat “Nothing in this section
[dedling with bankruptcy court jurisdiction] prevents adigtrict court in the interest of judtice, or inthe
interest of comity with State courts or respect for State law, from abstaining from hearing a particular
proceeding arisng under title 11 or arising in or related to acase under title 11.” Thisisaclear case
where the “interest of comity with State Courts and a respect for State law” compels this Court to
abstain from hearing this Adversary Proceeding at thistime, because it does not have jurisdiction to
decide a potentidly key issuein the case. Clearly, had the Sedgwick County District Court not aready
issued aruling on the timeliness issue, this Court would have had jurisdiction to decide that issue as well
as the other mechanic'slienissuesin this case. But the state court has ruled, and this Court does not
believe it gppropriate to decide other state law issuesin that case, which the state court iswell
equipped to handle.

This Court requests that the parties attempt to expedite the resolution of the matter in Sedgwick
County because thisis a reorganization proceeding, and timeis of the essence snce Debtors are

paying, or are required to pay, funds into the Court each month for payment of creditors. After the

11



Sedgwick County Didrict Court issuesitsfind decison, the non-prevailing party will have the
opportunity to apped the decision to the Kansas appellate courts, which are the courts best able to
interpret Kansas statutes,?® especialy when those statutes have never previoudy been interpreted under
these facts.

When afind order is entered in Buchanan v. Overley, the parties are directed to promptly
notify this Court so that it may schedule an immediate status conference. For docket control purposes,
and for the purpose of receiving an interim status report from the parties, this Court adso continues al
issues, including confirmation, to a docket to be held March 29, 2006 at 1:30 p.m.

IT IS, THEREFORE, ORDERED that Debtors Summary Judgment Motion is denied,
without prgudice, pending afina order arisng out of Buchanan v. Overley in the Digtrict Court of
Sedgwick County, Kansas. The parties are ordered to forthwith notify the Court upon the concluson
of that litigation, and the Court continues al issues, for docket control purposes, and for a satus
conference on the progress of the state court litigation, to Mar ch 29, 2006 at 1:30 p.m.

HH#t#

%|f Debtors persuade the District Court that the mechanic’s lien statement is defective because
the address does not appear on the face of the statement, or that Buchanan was required to file that
statement under K.S.A. 2003 Supp. 60-1103, then the District Court’s decision regarding timeless of
foreclosure would become irrelevant.
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