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OBTAINING A DEFAULT JUDGMENT IS A TWO-STEP PROCESS:
Pursuant to Federal Rule of Civil Procedure 55, made applicable to adversary
proceedings by Federal Rule of Bankruptcy Procedure 7055, default encompasses
two steps: (1) Entry of Default and (2) Default Judgment.!

STEP ONE: Entry of Default

Local Rule 5075.1 authorizes the bankruptcy clerk to sign and enter default in
adversary proceedings. Entry of default is a procedural formality, and a
prerequisite to the issuance of a default judgment.” The party requesting an Entry
of Default should file a “Motion for Entry of Default by the Clerk” with an affidavit,
or other unsworn declaration made under penalty of perjury (e.g.,under 28 U.S.C.§
1746), attached. That Affidavit or Declaration should set forth the following facts:

1. Date of service of the complaint;

2. Date of 1ssuance of the summons;

3. Date of filing of an affidavit of service;

4. Date a responsive pleading was due by virtue of Fed. R. Bankr. P. 7012
or any order of the Court;

5. Statement that no answer or motion has been received by the date set
by Fed. R. Bankr. P. 7012 or an order of the Court;

6. Statement that the party against whom default is requested is not a
minor or incompetent person, as required by Fed. R. Civ. P. 55(b)(1);
and

7. Statement, pursuant to the Servicemembers Civil Relief Act, “(A)

stating whether or not the defendant is in the military service and
showing necessary facts to support the affidavit; or (B) if the plaintiff is
unable to determine whether or not the defendant is in the military
service, stating that the plaintiff is unable to determine whether or not
the defendant is in the military service,” and why plaintiff is unable to
so determine. In other words, what good faith effort have you made to

110 James Wm. Moore et al., Moore’s Federal Practice § 55.10[1] (3d ed. 2001).

2 Id.; see also Garrett v. Seymour, 217 Fed. App’x 835, 838 (10th Cir. 2007) (“[T]he
clerk had not entered default under Rule 55(a), a prerequisite for the entry of a default
judgment under Rule 55(b)(1).”).

® 50 U.S.C. § 3931(b) (emphasis added).



determine military status?*

A sample “Motion for Entry of Default by the Clerk” with attached supporting
Declaration is appended to these Guidelines as Attachment A.

STEP TWO: Default Judgment

The party seeking a default judgment should file a “Motion for Default Judgment”
that sets forth that the party seeking default judgment is entitled to the relief
sought based upon a proper showing of each element of each claim.’

No notice of the Motion for Default Judgment must be provided to the defaulting
Defendant unless the party has appeared personally or by a representative (and
then did not file an answer or other responsive pleading). If an appearance has been
entered, you must serve a copy of the motion at least 7 days before any hearing, as
required by Fed. R. Civ. P. 55(b)(2). Accordingly, the Motion for Default Judgment
need not be “noticed” unless there has been an appearance. If there has been an
appearance, the Court will wait the requisite 21 days for response to the dispositive
motion, pursuant to D. Kan. Rule 6.1(d)(2).

The Court will determine whether or not judgment should be entered and may set
the matter for hearing in order to make such determination.® If, in order to enable

* A party can request information from the Department of Defense (“DOD”) to
determine whether a person is in the military, and the DOD must issue a statement as to
military service. 50 U.S.C. § 4012(b). Verification can be made electronically through the
Defense Manpower Data Center (“DMDC”). The DMDC’s web site is located at
https://www.dmdc.osd.mil, and their telephone number is (800) 467-5526.

> See Bixler v. Foster, 596 F.3d 751, 762 (10th Cir. 2010) (“Even if an entry of default
had been appropriate, it would not have been sufficient to entitle plaintiffs to a judgment . .
. Once default is entered, it remains for the court to consider whether the unchallenged
facts constitute a legitimate cause of action, since a party in default does not admit mere
conclusions of law. There must be a sufficient basis in the pleadings for the judgment
entered.” (internal quotations and citations omitted)).

® The Court may require an evidentiary hearing when a party seeks a default
judgment on allegations of fraudulent intent. See, e.g., AT&T Universal Card Servs., Corp.
v. Sziel (In re Sziel), 206 B.R. 490, 495 (Bankr. N.D. Ill. 1997) (expressing the court’s
reluctance to “rubber stamp” default judgment motions when allegations of fraudulent
intent are conclusory). Even if the party against whom default is requested fails to appear
at such hearing, the movant must present evidence of fraud and the requisite intent. See,
e.g., FCC Nat’l Bank v. Roberts (In re Roberts), 193 B.R. 828, 831-32 (Bankr. W.D. Mich.
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the Court to enter judgment, it is necessary to “conduct an accounting,” “determine
the amount of damages,” “establish the truth of any allegation by evidence,” or
“Investigate any other matter,” the Court may conduct such hearings or order such
referrals as it deems necessary and proper.”

In very limited circumstances, default judgment may be entered by the Clerk under
Rule 55(b)(1), but only if the complaint seeks a “sum certain or a sum that can be
made certain by computation” and the plaintiff files a request for entry of default
judgment with an affidavit or declaration of the amount due.? However, in all other
circumstances, Rule 55(b)(2) requires that default judgment be entered by the
Court. For instance, when a party against whom default is requested has served an
answer or motion and then fails to appear at a court hearing, when relief other than
money damages is requested, or when evidence is required to establish elements of
claims or damages, default judgment, if appropriate, must be entered by the Court.

A form “Motion for Default Judgment” is appended to these Guidelines as
Attachment B. A form proposed order titled “Default Judgment” is appended to
these Guidelines as Attachment C.

1996) (credit card company denied default judgment because it failed to produce evidence of
debtor’s intent to defraud).

7 Fed. R. Civ. P. 55(b).

8 This “sum certain” requirement “means that the claim itself must be liquidated or
for a fixed and indisputable amount, even if some calculation is needed to determine that
amount.” 10 James Wm. Moore et al., Moore’s Federal Practice § 55.20[2] (3d ed. 2001). A
claim for a specific amount does not necessarily make the sum certain. World Alliance
Consulting, Inc. v. DocPlanet.com, Inc., 57 Fed. App’x 390, 392 (10th Cir. 2003).
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§ 1746. Unsworn declarations under penalty of perjury

Wherever, under any law of the United States or under any rule, regulation, order, or

requirement made pursuant to law, any matter is required or permitted to be supported,
evidenced, established, or proved by the sworn declaration, verification, certificate, statement,
oath, or affidavit, in writing of the person making the same (other than a deposition, or an oath of
office, or an oath required to be taken before a specified official other than a notary public), such
matter may, with like force and effect, be supported, evidenced, established, or proved by the
unsworn declaration, certificate, verification, or statement, in writing of such person which is
subscribed by him, as true under penalty of perjury, and dated, in substantially the following
form:

(1) If executed without the United States: ‘I declare (or certify, verify, or state) under penalty of
perjury under the laws of the United States of America that the foregoing is true and correct.
Executed on (date).

(Signature)’’.

(2) If executed within the United States, its territories, possessions, or commonwealths: “‘I
declare (or certify, verify, or state) under penalty of perjury that the foregoing is true and correct.
Executed on (date).

(Signature)’’.

(Added Pub. L. 94-550, § 1(a), Oct. 18, 1976, 90 Stat. 2534.)






[Attachment A]

IN THE UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF KANSAS

In re: )
)
, ) Case No.
) Chapter __
Debtor. )
)
)
)
, )
)
Plaintiff, )
)
VS. ) Adversary No.
)
, )
)
Defendant. )
)

Motion for Entry of Default by Clerk
Pursuant to Federal Rule of Civil Procedure 55(a), made applicable to adversary
proceedings by Federal Rule of Bankruptcy Procedure 7055, Plaintiff (the
“Plaintiff’) respectfully requests Entry of Default by the Clerk against Defendant
(the “Defendant”) for failure to plead or otherwise defend in this adversary
proceeding as required by law. In support of this request, the Plaintiff states as follows:

1. The Plaintiff filed the Complaint against the Defendant on A

Summons was duly issued to the Defendant by the Clerk of the Bankruptcy Court on

2. As evidenced by the Return of Service filed on , the Defendant

was properly served with the Summons and Complaint on

3. [If the Defendant is also the debtor and represented by counsel in the underlying





bankruptcy case:] As evidenced by the Return of Service filed on , the
attorney of record for the Defendant in the underlying bankruptcy case was properly
served with a copy of the Summons and Complaint on

4. The time for Defendant to answer or otherwise respond to the Complaint
expired on

5. The Defendant has not filed an answer or other responsive pleading.

6. The Defendant [is/is not] a minor [and/or] an incompetent person. [If
applicable; only necessary when the Defendant is a natural person.]

7. [Insert statement regarding compliance with the Servicemembers Civil Relief
Act, 50 U.S.C.A. § 3931, if applicable.]

8. The Declaration of [Plaintiff’s counsel] is attached hereto in

support of this Request.

Dated this day of , 20

[Attorney Name], Bar No.
[Address/Telephone/Fax/Email]
Attorney for Plaintiff





IN THE UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF KANSAS

In re: )
)
, ) Case No.

) Chapter __
Debtor. )
)
)
)
V] )
)
Plaintiff, )
)

vS. ) Adversary No.
)
; )
)
Defendant. )
)
Declaration of [Plaintiff’s Attorney]
1. I am an attorney of record for Plaintiff (the “Plaintiff”) in the

above referenced adversary proceeding. I am authorized to make this Declaration and

have personal knowledge of the facts stated herein.

2. The Plaintiff filed the Complaint against Defendant (the

“Defendant”) on . A Summons was duly issued to the Defendant by the

Clerk of the Bankruptcy Court on

3. As evidenced by the Return of Service filed on ,the Defendant was

properly served with the Summons and Complaint on

4. As evidenced by the Return of Service filed on , the attorney of





record for the Defendant in the underlying bankruptcy case was properly served with

1

a copy of the Summons and Complaint on

5. Pursuant to Federal Rule of Bankruptcy Procedure 7012, the Defendant had
__ days to answer the Complaint. The time for the Defendant to answer or otherwise
respond to the Complaint has now expired.? The Defendant has not filed an answer or
otherwise responded to the Complaint.?

6. The Defendant [is not] a minor [nor] an incompetent person.*

7. [Insert statement pursuant to the Servicemembers Civil Relief Act, “(A) stating
whether or not the defendant is in the military service and showing necessary facts to
support the Declaration ; or (B) if the plaintiff is unable to determine whether or not the
defendant is in the military service, stating that the plaintiff is unable to determine
whether or not the defendant is in the military service.” 50 U.S.C.A. § 3931(b)
(emphasis added). See In re Templehoff, 339 B.R. 49, 2005 WL 3781936 (Bankr.
S.D.N.Y. 2005) (describing contours of an appropriate search for military status and

potential sanctions for failure to comply).]’

! If the Defendant is also the Debtor and represented by counsel in the underlying
bankruptcy case, service on the debtor’s attorney is required by Fed. R. Bankr. P. 7004(g).

> Statement of whether the court fixed a deadline for serving an answer or motion,
or whether the 30 (or 35) day time limit applies.

3 Statement that no answer or motion has been received within the time limit fixed
by the court or by Fed. R. Bankr. P. 7012(a).

* Statement that the party against whom default is requested is not a minor or
incompetent person, as required by Fed. R. Civ. P. 55(b)(1), is applicable only when the
Defendant is a natural person.

® Statement pursuant to the Servicemembers Civil Relief Act is applicable only
when the Defendant is a natural person.





I declare (or certify, verify, or state) under penalty of perjury that the foregoing

1s true and correct. Executed on (date).

[Plaintiff’s Attorney]

***If you prefer to do an Affidavit instead of a Declaration under penalty of perjury, as
allowed by 28 U.S.C. § 1746, this is a form of jurat you may use for the notary’s
signature:

Subscribed and sworn to before me, the undersigned Notary Public, on this
day of , 20
[Seal]
Notary Public

My commission expires:







[Attachment B]

IN THE UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF KANSAS

In re: )
)
, ) Case No.
) Chapter __
Debtor. )
)
)
)
, )
)
Plaintiff, )
)
vS. ) Adversary No.
)
, )
)
Defendant. )
)
Motion for Default Judgment
On , the Plaintiff (the “Plaintiff”) filed the Complaint

seeking [state nature of action, legal authority, and relief sought] (the “Complaint”). On

, the Clerk of the Bankruptcy Court entered an Entry of Default against
the Defendant in accordance with Federal Rule of Civil Procedure 55(a), made
applicable to adversary proceedings by Federal Rule of Bankruptcy Procedure 7055.
Because the Defendant failed to answer or appear in this proceeding and is in
default under Federal Rule of Civil Procedure 55(a), the facts alleged in the Complaint
are deemed true. The Plaintiff seeks judgment against the Defendant [specify relief
sought, e.g., in the amount of §____] pursuant to [identify legal authority relied upon,
e.g., statute]. The Complaint alleges the following facts that are sufficient for the Court

to grant a default judgment in favor of Plaintiff.





[Insert the relevant facts upon which Plaintiff relies to demonstrate entitlement
to the relief sought.]*

WHEREFORE, the Plaintiff prays for judgment in favor of the Plaintiff and
against the Defendant as set forth herein. A proposed default judgment has been
submitted simultaneously with this Motion.

Dated this day of , 20

[Attorney Name], Bar No.
[Address/Telephone/Fax/Email]
Attorney for Plaintiff

! If, in order to enable the Court to enter judgment, it is necessary to present
evidence regarding intent, state of mind, the amount of damages, or otherwise establish the
truth of any essential averment, the Court may set the motion for evidentiary hearing.

9.






[Attachment C]
[Insert 4 inch top margin]

IN THE UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF KANSAS

In re: )
)
, ) Case No.
) Chapter __
Debtor. )
)
)
)
, )
)
Plaintiff, )
)
VS. ) Adversary No.
)
, )
)
Defendant. )
)

Default Judgment

Before the Court is the Motion for Default Judgment filed by Plaintiff
(the “Plaintiff’) on (the “Motion”). On , the Plaintiff filed the
Complaint seeking [state nature of action, legal authority, and relief sought] (the
“Complaint”). On , the Clerk of the Bankruptcy Court entered an Entry of
Default against the Defendant pursuant to Federal Rule of Civil Procedure 55(a), made
applicable to adversary proceedings by Federal Rule of Bankruptcy Procedure 7055. The
Plaintiff now seeks an entry of default judgment against the Defendant pursuant to
Federal Rule of Civil Procedure 55(b).

The Court, having reviewed the pleadings in the adversary proceeding, the

Chapter case of the Defendant, Case No. , and the relevant legal





authorities, and being fully advised, finds that default judgment should be entered
against the Defendant because [insert legal theory and/or basis for relief].

Based upon the allegations contained in the Complaint and the Defendant’s
failure to answer the Complaint, the Court finds that the Plaintiff has established
[his/her/its] case as a matter of law. The Plaintiff's Motion is therefore granted and
[insert further details of specific relief sought, e.g., “Defendant’s debt to the Plaintiff in
the amount of §___ is excepted from discharge’].
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