IN THE UNITED STATESBANKRUPTCY COURT
FOR THE DISTRICT OF KANSAS

IN RE:
SAM STOUT, Case No. 02-12609
DEBRA STOUT, Chapter 12

Debtors.

S’ N N N N N N N

ORDER ON MOTION OF DEBTORSTO DETERMINE SECURED STATUS
OF FIRST NATIONAL BANK OF STERLING IN GROWING CROPS

Sam and Debra Stout (“Debtors’) seek a determination of the secured status of the First
National Bank of Sterling, Kansas (“Bank”) incertaingrowing crops. Debtorsand the Bank stipulate
that the Bank holds signed security agreements in whichthe debtorspurport to grant a security interest
in their growing crops. These security agreements were executed and delivered to the Bank prior to
July 1, 2001, the effective date of revised Article 9 of the Kansas Uniform Commercial Code. The
security agreements do not containlegal descriptions of the land onwhichtheallegedly attached crops
grow. TheBank did, prior to debtors’ filing their chapter 12 petition, file financing statementswhich
would perfect an enforceable security interest in crops.

The parties have stipulated to the following facts and asked the Court to rule. At the time of
debtors bankruptcy filing, June 4, 2002, debtors had growing 918 acres of wheat, 367 acres of dry
land corn, 244 acres of irrigated corn, and 123 acres of milo. They owed the Bank not less than
$891,161.39, said debt being secured by various mortgages and security agreements. Two of those
security agreements concerngrowing crops, one executed on February 26, 1993 and the other executed
May 2, 2000. The parties agreethat neither of these security agreements complied with former KAN.

STAT. ANN. 884-9-203 (1996) for attachment, because they lacked descriptions of the land on which
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the crops were growing. They further agree that the security interest of the Bank did not attach to the
growing crops.

The Court hasjurisdiction over this proceeding. 28 U.S.C. § 1334. This contested matteris
acore proceeding. 28 U.S.C. § 157(b)(2)(K).

At issue here is whether a security interest which did not attach prior to the enactment of
revised Article 9 can be “saved” by that enactment. The parties agree and there is no question that
absent the revised Code' s enactment, the Bank’ s security interest would not be enforceable against
either the debtors or third parties. Former KAN. STAT. ANN. 884-9-203 provided that “a security
interest is not enforceable against the debtor or third parties with respect to the collateral and does
not attach unless. . .” three specific conditions were met. KAN. STAT. ANN. 884-9-203(1) (1996).
The three conditions were: (1) the debtor signing a security agreement which adequately described
the collateral; (2) value having been given; and (3) the debtor having rightsin the collateral. Inthe
case of a security agreement dealing with crops growing or to be grown, the security agreement must
containadescription of the land onwhichtheyaregrown. KAN. STAT. ANN. 884-9-203(1)(a) (1996).
Inthe Stouts' case, the security agreements lack any descriptionof the land onwhichtheir crops grow.
Thus, under the old law, the Bank’ s security interest never attached to the crops at all.

On July 1, 2001, revised Article 9 took effect in Kansas. Under the new law, a legal
description of crop land is no longer required for a security agreement covering crops. The new
versionof 89-203 providesthata“ security interest attachesto collateral whenitbecomesenforceable
against the debtor with respect to collateral, unless an agreement expressly postpones the time of
attachment.” KAN. STAT. ANN. 884-9-203(a) (Supp. 2001). A security agreement becomes
enforceable (thus triggering attachment) when (1) value hasbeen given; (2) the debtor acquiresrights
inthecollateral; and (3) for our purposes, the debtor hasauthenticated asecurity agreement providing
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adescriptionof thecollateral. The requirement that crop land be described has been dropped. KAN.
STAT.ANN. 884-9-203(b)(1) - (3)(A) (Supp. 2001). HadtheBank’ ssecurity agreementsbeen signed
after July 1, 2001, they would sufficeto attach the debtors’ cropsand, unlessthe security interest was
somehow avoidable under Chapter 5 of the Bankruptcy Code, the subsequent bankruptcy filing would
not affect the validity or perfection of the liens created thereby.

The Bank asserts that with the enactment of revised Article 9, the infirmities of the security
agreements have been cured by the change of law and that the crop liens should be deemed to attach
and, therefore, be valid and perfected as against the debtors and the bankruptcy estate. Finding
virtually no scholarship or case law onthis point (and being cited none), the Court isleft to acareful
study of the statutory language, and, in particular, the transitiona rules found in Part 7 of Article 9,
KAN. STAT. ANN. 884-9-701 (Supp. 2001), et seq.t

When the debtors filed this case on June 4, 2002, they became debtors in possession of the
assets of the estate which included the proceeds of the crops growing as of July 1, 2001. 11 U.S.C.
8 1203. As such, the debtors stand in the position of a chapter 11 trustee and, as debtors in
possession, they are lien creditors under the Kansas Uniform Commercial Code. KAN. STAT. ANN.
884-9-102(52)(C) (Supp. 2001). If the Bank’s security agreements were valid and enforceable as of
the effective date of revised 884-9-203, the Bank’ sinterests would take priority over those of alien
creditor. A lien creditor that acquiresitsinterest in the collateral before a security interest becomes
perfected takes priority over the secured party. KAN. STAT. ANN. 884-9-317(a)(2). Thedebtorsdid

not acquire their lien creditor status until June 4, 2002, well after the effective date of the Article 9

There appears to be only one reported case interpreting 89-704, In re Hergert, 275 B.R.
58 (Bankr. Idaho 2002). It relatesto pre- and post-enactment perfection issues and is not helpful
here.



revision (July 1, 2001), whichis arguably the earliest that the Bank’ sliens could have attached to the
crops. The only remaining question, then, is whether the liens were “ saved” and attached upon the
enactment of revised §84-9-203.

The Bank’s best argument might be found in KAN. STAT. ANN. 884-9-702(a) (Supp. 2001)
which proclaims that “ this act appliesto atransaction or lien withinits scope, even if the transaction
or lien was entered into or created before thisact takes effect.” The Official Comment to thissection
holdsthat " secured transactionsentered into under former Article Nine must beterminated, compl eted,
consummated and enforced under thisArticle.” KAN.STAT. ANN. 884-9-702(a) (Supp. 2001), Officia
Comment 1. Section 9-702 contains a further provision that valid transactions not previously
governed by Article 9 remainvalid under the revised law and may be enforced either under revised
Article 9 or under the law that would otherwise have applied without revised Article 9's enactment.
KAN. STAT. ANN. 884-9-702(b) (Supp. 2001). Of course, thislatter provision would not cover the
transactions before this Court because crop financing clearly lay within the scope of former Article
9. The latter provision’'s inclusion is telling, however, in that it amply provides for the numerous
classes of transactions which were formerly beyond the scope of Article 9, but makes no provision
whatever for the curing of faulty pre-enactment Article 9 transactions. These provisionsarefoundin
KAN. STAT. ANN. 8§84-9-703 and 704 (Supp. 2001).

Were KAN. STAT. ANN. 884-9-702(a) (Supp. 2001) the beginning and the end of the transition
rules, the Bank’s position would at |east be supportable. Application of the revised statute to the
security agreements in this case might render themenforceable and thereforevalid. Unfortunately for
the Bank, the other transition rules suggest that, while faulty pre-enactment perfectionisremediable,
failed pre-enactment attachment is not. The drafters of the revised law did not directly address this
topic and thisomission, in this Court’ s view, seals the Bank’ s fate.
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Authors White and Summers make a passing reference to the transitionrulesin their Uniform
Commercial Codetreatise, stating that“ sections 9-701 through 9-708 cover amost every permutation
that animaginative mind could think of: cases where the security agreement would beinvalid under
the old law but valid under the new and where the converse is true; cases where the old filing was
valid but afiling at thatlocationwould be invalid under the new and the converse. * 4 JAMES J. WHITE
AND ROBERT S. SUMMERS, UNIFORM COMMERCIAL CODE § 31-16 (5th ed. 2002). The permutations
most relevant to this case are found in 889-703 and 704.

KAN. STAT. ANN. 884-9-703 (Supp. 2001) first provides that:

(a) Continuing priority over lien creditor: perfection requirements satisfied. A

security interest that is enforceable immediately before this act takes effect and

would havepriority over the rights of apersonthat becomesalien creditor at thattime

is a perfected security interest under this act if, when this act takes effect, the

applicable requirements for enforceability and perfection under this act are satisfied

without further action.
(Emphasisadded). Here, the security interest in question was not enforceableimmediately beforethe
act took effect.

A second permutationisal so found in 89-703, that of the security interestwhichisenforceable
under the old law, but not under the new. Under 884-9-703(b), agrace period of oneyear isaccorded
to the holder of suchan security interest during which time the secured party must meet the applicable
enforceability and perfection requirementsin order to preserve the security interest’s priority over
alien creditor. This provision isalso not applicable to the matter at hand.

Section 9-704 refers to a third permutation, that of the pre-enactment enforceable, but
unperfected, security interest. It provides:

A security interest that is enforceable immediately before this act takes effect but

which would be subordinate to the rights of a person that becomes a lien creditor at
that time:



(1) Remains an enforceable security interest for one year after this
act takes effect;

(2) remains enforceable thereafter if the security interest becomes
enforceable under K.S.A. 2001 Supp. 84-9-203 and amendments
thereto, when this act takes effect or within one year thereafter; and

(3) becomes perfected:

(A) Without further action, whenthis act takes effect if the applicable
requirements for perfection under thisact are satisfied beforeor at that
time; or

(B) when the applicable requirements for perfection are satisfied if
the requirements are satisfied after that time.

KAN. STAT. ANN. 884-9-704 (Supp. 2001) (emphasis added).

Summarizing, the transition rules refer to three permutations: (1) a security interest that is
enforceable pre-enactment and post-enactment (884-9-703(a)); (2) a security interest that is
enforceable pre-enactment but not enforceable post-enactment (884-9-703(b)); and (3) a security
interest that is enforceable pre-enactment but is unperfected pre-enactment (884-9-704). There
appears to be no reference to a fourth permutation, a security interest that is not enforceable pre-
enactment. Plainly, pre-enactment enforceability is a prerequisite to the relief accorded by either
transition rule. These specific rules trump the general rule of 884-9-702(a) which draws all pre-
enactment liens under therevised Article’ smantle. Section9-702'sinclusion of languagedealingwith
transactions formerly outside of Article 9, taken with the exclusion of any language supporting the
validity of transactions which were unenforceable pre-enactment, indicates that the drafters of the
uniformlaw and the Kansas|egislature did not intend to cure defective pre-enactment attachments by
the enactment of the revision.

Because the Bank’ s pre-enactment security interest did not describe the lands on which the
debtors' crops were growing, it did not attach the crops under KAN. STAT. ANN. 8§84-9-203 (1996)
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and was not “ enforceable” astothecropsor their proceeds. Because it was unenforceable beforethe
enactment of revised Article 9 in Kansas, it is unenforceable now. None of the transition rules
addresses or cures the pre-enactment failure to attach. The estate’s interest in the proceeds of the
crops planted prepetitionistherefore free and clear of any lienor claimof the First National Bank of
Sterling, Kansas and the debtors' motion is accordingly GRANTED.

IT IS SO ORDERED.

Dated this22" day of October, 2002.

ROBERT E. NUGENT, BANKRUPTCY JUDGE
UNITED STATES BANKRUPTCY COURT
DISTRICT OF KANSAS



CERTIFICATE OF SERVICE

The undersigned certifies that copies of the Order on Motion of Debtors To Determine
Secur ed Status of First National Bank of Sterling in Growing Crops were deposited inthe United
States mail, postage prepaid on this 22 day of October, 2002, to the following:

Dan W. Forker, Jr.

Reynolds, Forker, Berkley, Suter
Rose & Graber

129 West 2 | Suite 200

P.O. Box 1868

Hutchinson, KS 67504-1868

Karl R. Swartz

Morris, Laing, Evans, Brock &
Kennedy, Chtd.

200 W. Douglas, 4" Floor
Wichita, KS 67202

Edward J. Nazar
Redmond & Nazar, L.L.P
200 W. Douglas, 9" Floor
Wichita, KS 67202

U.S. Trustee

301 N. Main

Suite 500

Wichita, KS 67202

Sam & Debra Stout
2475 11" Road
Sterling, KS 67579

Janet Swonger,
Judicial Assistant



