INTHE UNITED STATESBANKRUPTCY COURT
FOR THE DISTRICT OF KANSAS

IN RE: EUGENE L. SHORE,
Case No. 03-43072
Debtor. Chapter 11

ORDER GRANTING UNITED STATESTRUSTEE'SOBJECTION
TO CONTINUED EMPLOYMENT
OF WONER, GLENN, REEDER, GIRARD & RIORDAN, PA

This matter is before the Court on Trustee' s Objection to Application of Employment of Woner,
Glenn, Reeder, Girard & Riordan, P.A. (hereinafter Woner Glenn) (Doc. No. 102). The Unsecured
Creditors Committee supportsthe Objection(Doc. No. 158). Becausethe Court hasprevioudy entered
an order, dated March 8, 2004 (Doc. 79), approving the employment of Bruce Woner and Jeffrey
Peterson of Woner Glenn asattorneys for Debtor, whichorder was not appeal ed, this Court will interpret
this Objectionasamoationto now disqudify that firmas aresult of mattersthat were alegedly not disclosed
by Woner Glenn in its Application for Employment, but which the U.S.Trustee has since discovered.

The Court hed an evidentiary hearing on this Motion on April 21, 2004, and has received and

reviewed al briefs. The Court has adso reviewed evidence received in other hearings in this case, before

Judge Somers, as well as pleadings and schedules filed by the Debtor.! For the reasons set forth below,

1See Inre Applin, 108 B.R. 253, 257 (Bankr. E.D. Cdl. 1989) (holding that the judicia notice
of badc filingsin the bankruptcy caseis permissible to fill in ggpsin the evidentiary record of a specific
adversary proceeding or contested matter).



the Court concurswiththe Trustee, and disqudifies\WWoner Glenn from continued representationof Eugene
Shore in this bankruptcy case and any related proceedings in this Court.
l. JURISDICTION

The Court has jurisdiction over this matter pursuant to 28 U.S.C. § 1334. Thisis a "core"
proceeding within the meaning of 28 U.S.C. § 157(b)(2)(A).
. FACTUAL BACKGROUND.

On October 22, 2003, Woner Glenn, alaw firm with arespected reputation for its work before
this Court, filed a petition under Chapter 11 on behalf of Debtor Shore. In conjunction with the filing of
these petitions, Woner Glenn aso filed an Application for Employment of Attorneys for Debtor. The
gpplication included language indicating both Woner Glenn had no interest adverseto Shore in any of the
meatters upon which its atorneys were to be engaged, and that it was a disnterested party, as defined in
11 U.S.C. § 101(14). Those points were reiterated in both affidavits accompanying the fee application.
The efidavitsfurther stated that aninquiry was made by discussing potentia conflictswith Shore, and both
afiants acknowledged they had a “continuing duty to disclose any subsequently discovered adverse
interests or change in disnterestedness.”

At the time of thefiling of the petition and these affidavits, there existed the following facts, most
of which were unknown to the Court, but whichwere known by Debtor and, whichshould have been, and
one assumes were, known, by Woner Glenn:

1. InMarch 1998, Debtor Eugene Shore (* Debtor Shore”’), NorthShoreFarms, LLC, South

ShoreFarms, LLC, and Mid-Management Group, LLC entered intoaK ansaspartnership

agreement inthe name of Western Production Company (Western). North Shore Farms



members were Debtor Shore and Teresa Boyd, his daughter.  South Shore' s members
were Debtor Shore and his son, Randdl Shore.  Mid-Management’s members were
Randal Shore and Teresa Boyd.

2. Debtor Shoreismarried to Janet Shore, and hasat least two children, Randall and Teresa
Boyd (Shore). Janet Shore “may have an interest” in North Shore Farms, LLC, South
Shore Farms, LLC, and Mid-Management Group, LLC.?

3. Debtor Shore entered into anagreement with Western whereby he leased sgnificant red
and persond property (farm equipment) to Western, which entity would then farm land
owned by Debtor Shore and others, in exchange for payment of lease payments on the
land being farmed. Annud rent isin the gpproximate amount of $179,000. Western owes
Debtor Shore anywhere from $250,000 to $500,000 for pre and post-petition rents.

4, Although Debtor Shore was given dmaost a month’s additiona time to file schedules, the
Court was unable to find the Western debt disclosed. The only “account recelvable’
origindly listed in Schedule B is one for CRP checksinthe amount of $15,000. At some
point Debtor amended Schedule B, removing the CRP account receivable and inserting
a debt from Carl Johnson (pasture land) of “less than $1,000,” but did not add the
Westerndebt. Evenintherecently amended Disclosure Statement, the amount of the debt

owed by Western to Debtor is not fully disclosed.

?See Dissolution Agreement of Western Production, Exhibit X to Amended Disclosure
Statement filed May 10, 2004. The copy provided to the Court does not have dl required signatures,
S0 it is unknown whether that Agreement is, in fact, effective.
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Soon &fter the filing of the petition, the following additiona facts came to light, again, most of which

were not disclosed to this Court by supplementd affidavits of attorneys of Woner Glenn:

1.

On December 30, 2003, two months after the filing of the petition, Randal Shore,
Debtor’ ssonand one of the members of one of the LL Cswithaninterest inWestern, sued
Debtor Shore, his father, and Western, among others, in state court, seeking repayment
of $28,000 for lease payments owed on land he individualy owns in Stanton County,
Kansas.

On or aout January 20, 2004, Woner Glenn entered an appearance for Western, a
company who owed Debtor Shore, as much as $500,000 at thet time, filingananswer on
Western's behdf. Woner Glenn subsequently, on January 23, 2004, filed an Answer on
behdf of Western to acrossdamby another party, and has answered written discovery
served on Western in February 2004. Accordingly, Woner Glenn has undertaken work
inexcess of merdy “attempts to get the actions stayed” againgt Debtor Shore, as dleged
in their pleadings.

Notwithstanding Woner Glenn's representation, in separate state court proceedings, of a
magjor debtor of Debtor Shore, Woner Glenn did not abide by their admitted “ continuing
duty to disclose any subsequently discovered adverse interests or change in
disnterestedness’ by filing supplementd affidavits after this representation began.
Westerna so owes money to Janet Shore, asaresult of agreementswhereby itwould farm
her land, and pay her rents for use of the land. Because Debtor Shore claims a 50%

interest in Western, as a generd partner, Debtor Shore, upon the ultimate dissolution of
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Western, will be a debtor of Janet Shore in the event Western does not have sufficent
assets to pay its debts. It has been represented to the Court in sworn testimony that
Wegtern is, in fact, insolvent, and cannot pay dl its debts.
5. Western did have assats at the time of thefiling of this bankruptcy.
6. Equitable Life sued Eugene and Janet Shore in Stanton County, pre-petition, and obtained
a judgment against them. Equitable then obtained, against Janet Shore, an Order to
Appear for Hearing in Aid of Execution. Janet Shore is not a debtor in bankruptcy.
7. Janet Shore owns assets separate and apart from Debtor Shore, as well asjointly owning
many assets with hm.  Some of the land that she owns, individudly, includes land
genericdly described in Disclosure Statement attachmentsasthe NW 21-27-41, SW 34-
27-41 and SW 21-27-41.
8. Notwithstanding the ownership of individua assats by Janet Shore that could potentidly
satidfy at least apart of Debtor Shore’ sjoint debts, Woner Glenn filed a Maotion to Quash
the collection hearing on behdf of Janet Shore on or about March 10, 2004.
[11. ISSUES
Thequestionraisediswhether Woner Glenn’ sdual representation of Debtor, hiswife, and Western
creates a conflict so serious as to require this Court to now disqualify it from future representation of
Debtor. A related question is whether the proposed rejectionof the lease with Western absolves \Woner
Glenn of any conflict.

V.  ARGUMENT



Woner Glenn essentidly argues that the apparent conflicts arigng out of its representation of
Debtor, Western, and Janet Shore, caused by the creditor-debtor relationshipsbetweenthose parties, are
more theoretica than redl. Thisis based on testimony of Debtor Shore to the effect that “1 am Western
Productions and Western Productionsis me.” Woner Glenn arguesthat theinterests of the parties, asthey
attempt to reorganize, are not truly adversaria, and thus the Court need not concernitsdf withthe conflict.
Findly, in its most recent brief, it argues that the conflicts that did exist are now moot due to very recent
post-petition decisons to not only dissolve Western Production, but to aso reject Debtor’s lease with
Western Production.

A. Standardsunder 8 327 and Rule 2014

Debtor has the authority to hire an attorney, under certain conditions, pursuantto 11 U.S.C. §
327.3 Thissection provides, in pertinent part, asfollows:

Employment of professional persons.

(a) Except as otherwise provided inthis section, the trustee, withthe court's approval, may employ

one or more attorneys ... or other professiona persons, that do not hold or represent an interest

adverse to the estate, and tha are disnterested persons, to represent or asss the trustee in
carrying out the trustee's duties under thistitle.

(c) In acase under chapter 7, 12 or 11 of this title, a person is not disqudified for employment

under this section solely because of such person's employment by or representation of acreditor,

unlessthereis objection by another creditor or the United States trustee, in which case the court
shall disgpprove such employment if thereis an actud conflict of interest.*

Section 327's conflict of interest provisions are supplemented by Federd Rule of Bankruptcy Procedure

2014, whichcreates a disclosure requirement to enforcethe disinterestedness standard. Rule2014 dictates

3All statutory references are to the Bankruptcy Code, 11 U.S.C. § 101, et seq., unless
otherwise specified.

“Emphasis added.



the manner in which the debtor in possession actudly requests the employment of an attorney or other

professional under § 327.° Rule 2014(a) states

“An order approving the employment of attorneys ... or other professionals pursuant to 8 327 ...
shdl be made only on application of the trustee or committee.... The gpplication shdl state the
gpecific facts showing the necessity for the employment, the name of the person to be employed,
the reasons for the selection, the professional servicesto be rendered, any proposed arrangement
for compensation, and, to the best of the gpplicant's knowledge, dl of the person's connections
with the debtor, creditors, [or] any other party ininterest.... The gpplication shdl be accompanied
by averified gatement of the personto be employed setting forththe person’s connections withthe
debtor, creditors, any other party ininterest, their respective atorneys and accountants, the United
States trustee, or any person employed in the office fo the United States trustee.”

The purpose of Rule 2014 is to provide the Court (and the United States Trustee) with information to
determine whether the professional’s retention is in the best interests of the estate,® and to maintain the
integrity of the bankruptcy system.’

An agpplicant under § 327(a) has the burden of establishing, by that gpplicationand accompanying
affidavit, that its chosen professond is qudified. Using thisandyss, the Court aso notesthat adebtor’s

choice of counsd is entitled to great deference® The Tenth Circuit has Strictly interpreted counsdl's duty

5This section is applied to debtorsin possession under § 1107(a).
®Inre Ledie Fay Cos,, Inc., 175 B.R. 525, 533 (Bankr. S.D.N.Y.1994).
'See Inre Envirodyne Indus., Inc., 150 B.R. 1008, 1021 (Bankr. N.D. 111.1993).

8See, Inre Enron Corp., 2002 WL 32034346, *4 (Bankr. S.D.N.Y.) (citing Board of Educ.
v. Nyquist, 590 F.2d 1241, 1246 (2d Cir.1979) (“[D]isqudlification has an immediate adverse effect
on the client by separating him from counsd of hischoice....”); A.V. by Versace, Inc. v. Gianni
Versace. Sp.A., 160 F. Supp. 2d 657, 662-63 (S.D.N.Y. 2001) (“Disqualification, however, isa
‘drastic measure’ that is viewed with disfavor because it impinges on a party’ sright to employ the
counsd of itschoice”); Universal City Studios, Inc. v. Reimerdes, 98 F. Supp. 2d 449, 455
(S.D.N.Y. 2000) (“Disqudification also deprives a client of counsd of itschoice’); In re Caldor, Inc.,
193 B.R. 165, 170 (Bankr. S.D.N.Y. 1996) (“Public policy favors permitting partiesto retain
professonas of their choice.”)).



under Section 327(a) and Rule 2014(a) to disclose actua, as well as potential, conflicts of interest.’ The
duty to disclose any conflict continues throughout counsdl's representation of the debtor-in-possession.*®
When gpplying to serve as counsd for a debtor, an atorney is required to fully and candidly disclose dl
relationships with the debtor, creditors, or any other party ininterest in order that the Court may properly
evauate the gpplication and determine whether the attorney is disinterested.! “Rule 2014(a) leaves an
attorney with no discretion to choose what connections are rlevant or trivia to a8 327(a) andyssand
should or should not be disclosed. No matter how trivial a connection gppears to the professona seeking
employment, it must be disclosed.”*?

In making the decision whether an attorney should be employed, the Court must review not only
the Bankruptcy Code section cited above, but must aso be cognizant of the requirements of the Kansas
Rules of Professonal Conduct and the Code of Professional Responshbility approved by the Judicial
Conference of the United States. These rules speak of an attorney's ethica obligation to the court and,
athough they are not dipositive when determining conflicts in representation in this Court, they are hdpful

inthe andyss. These rules, as a generd matter, prohibit conflicts of interest in representation, require

®Interwest Business Equipment, Inc. v. United States Trustee (In re Interwest Business
Equipment, Inc.), 23 F.3d 311, 317 (10" Cir. 1994); In re Smitty's Truck Stop, 210 B.R.844, 849-
50 (10™ Cir. 1995)

10711 U.S.C. § 328(C); In re Smitty's Truck Stop, 210 B.R. at 849; Hansen, Jones & Leta,
P.C. v. Segal, 220 B.R. 434, 456 (D. Utah 1988).

“Fed. R. Bankr. P. 2014(a).
2In re Envirodyne Industries, Inc., 150 B.R. at 1021.
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loydty and confidentiaity onthe part of the attorney to eachdient, and seek to avoid eventhe appearance
of impropriety.
The Tenth Circuit in Interwest explained the reasons why counsdl to a debtor in possession must

meet the high standards of undivided loyalty, by quoting fromthe case of In re McKinney Ranch Assoc:

“Itisthe duty of counsdl for the debtor in possession to survey the landscape in search of property
of the edtate, defensesto clams, preferentid transfers, fraudulent conveyances and other causes
of actionthat may yidd arecovery to the estate. Thejaundiced eye and scowling mienthat counsd
for the debtor isrequired to cast uponeveryone indght will likey not fdl uponthe party withwhom
he has apotentid conflict....”
The policy behind disqudificationfor representing potentialy conflicting interests provides the key
to itsextent. The jaundiced eye and scowling mien of counse for the debtor should fal upon al
who have done business with the debtor recently enough to be potentia targets for the recovery
of assetsof the estate. The representation of any such party disgudifies counsel fromrepresenting
adebtor.”*
It isthis high standard of undivided loydty that the Court must use to analyze this motion.
B. Actual conflict of interest/inter estedness
At the time the gpplications for employment werefiled herein, there was atotd failure of Woner
Glenn to disclose itsrelationshipswithWesternand Janet Shore. The Court hopesthat is becauise Woner
Glenn was not yet then representing these parties. But in any event, the evidence is now clear that within

two months of the gpplication for employment, Woner Glenn was, infact, representing dlients with whom

Debtor clearly has an economically adverse rdationship.

1362 B.R. 249 (Bankr. C.D. Cdl. 1986)
¥4, at 254,

1d. at 255 (footnote omitted).



Theserdationships create an actud conflict of interest, and Woner Glenn has thus beenplaced in
the position of trying to determine whether to represent the interests of Debtor Shore, or the interests of
Western and Janet Shore, when they conflict. For example, Debtor Shore originaly propounded a plan
whereby the lease with Western, for which Western has not paid |lease payments for wel over a year,
would continue. Debtor aso filed amotion to obtain secured credit, whereby the money received would
go to Western to plant crops, notwithstanding that Western has not paid Shore for the use of hisland on
which those crops are to be planted, for well over ayear.

If Western later did not pay the lease payments, the effect of that arrangement would be that
Debtor Shore' screditorswould ultimetey receive his 50% interest in the partnership assetsfromWestern
(assuming Western decided to pay anything to its partners in agivenyear, as opposed to usng the money
to buy equipment, pay other creditors, etc.). Under that scenario, if Western chose not to pay the
$179,000 lease payment, but instead to distributethat money, received fromthe crops planted on Shore's
land, toitspartners, Eugene Shore' s creditorswould receive one-hdf of $179,000, or $89,500, as aresult
of his50% interest inWestern, rather thanthefull $179,000 |ease payment to whichthey would be entitled.

Insders—his children—would get the other 50%. Woner Glenn would clearly have aconflict in deciding
what to recommended to its clients under these circumstances. Woner Glenn would have to decide
whether to recommend itsdient inthis bankruptcy, Debtor Shore, sueits other client, Western, to enforce
the lease, so that Debtor Shore' screditorswould receive the full $179,000 to whichthe estate was entitled.
Woner Glennwould a so be given the choice of declining to sue Westernon behdf of Shore, thus dlowing

the children of his other client, Janet Shore, to retain the 50% interest.
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Apparently findly recognizing the actua conflict of interest, Woner Glenn has now filed, on behaf
of Debtor Shore, an Amended Plan that cals for the rgjection of the lease with Western.  Woner Glenn
contendsthe intent to rgject the lease contained in that plan somehow mootsits actud conflict. The plan,
however, asdo dl plans, reservesto Debtor the right to “amend, supplement or otherwise modify the Plan
a any time prior to the Date of Confirmation.” Therefore, the decison to rgect the lease, isnot “officid”
at this point, and cannot cure this actud conflict of interest. 1n addition, the decison to reject the lease,
whichonitsface seems appropriate finanaaly, Snce Western has not paid lease payments for some time,
isadecisonone would have thought Woner Glenn would have recommended to Debtor Shore at thetime
of thefiling of the initid plan, if hisinterestsweretruly the only onesbeing served. But by thetimetheinitia
plan was filed, Woner Glenn was representing Western and Janet Shore, which possibly explains why

Woner Glennfiled a plan cdling for the retention of alease that has been in default for well over ayear .

Another example of anactud conflict centers around Woner Glenn' srepresentati on of Janet Shore.
Equitable Life obtained ajudgment againg both Debtor and Janet Shore. Equitablethen attemptedtolearn
the whereabouts of Janet Shore' s assets, at ahearing in ad of execution, so it could atempt to collect a
judgment for which Eugene and Janet Shore have joint and severd ligbility. Had Equitable been successful

in finding assets of Janet Shore, and executing againgt them, resulting in areduction of the ultimate dam

18And even though the plan calls for rejection of the lease (upon confirmation, one presumes),
the Court understands Western presently has or soon will have a crop in place on Debtor’ s land.
Again, if a harvest Western does not pay Shore for the lease, Woner Glenn would be faced with a
decison whether, in representing afiduciary to Debtor Shore' s creditors, it should sue Western, its
client. Although Shore clamshe “is’ Western, that ignoresthe legd redlity that others own 50% of
Western.
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Equitable has againgt Debtor Shore, Equitable would have alower claim againgt the estate, which would
inure to the benefit of the rest of Debtor Shore' s creditors. But Woner Glenn entered its appearance on
behaf of Janet Shore, atempting (gpparently successfully) to prevent Equitable from learning the
whereaboutsof Janet Shore’ sindividua assetsthat could have been collected. Quashing that hearing could
thus result inDebtor Shore' sliability not being reduced by amounts that could have been collected against
property owned by hiswife.t’

Janet Shore has, for whatever reason, determined not to file a petition in bankruptcy and subject
her individua assetsto creditor scrutiny and potentid liquidation. Woner Glenn, possibly because of its
dua representation of Janet and Eugene, has now propounded a planthat prevents creditors who have the
right to collect againgt Janet and Eugene, jointly, fromever pursuing her individua assets for amounts that
may never be paid inhis Chapter 11 plan, induding interest on unsecured dlaims!® This provision hasbeen
included inthe Amended Plan, despite the previoudy expressed concerns of creditors about that provison
inthe origind plan. Accordingly, Debtor Shore, through Woner Glenn, continues to protect a co-debtor

who has her own assets, at the possible expense of receiving plan objections because of that protection.

MWoner Glenn argues that its entry of appearances in the state court proceedings was done
merely to preserve the stay for Shore, and to seek “co-debtor” protection. The Court has no issue with
Woner Glenn entering an appearance for Debtor, Eugene Shore, in those cases, the problem arose
when it also entered an appearance for a creditor (Janet Shore) and a major debtor (Western) of
Debtor Shore, and when it chose not to disclose those connections to this Court.  Further, the attempts
to quash the aid in execution hearing againgt Janet Shore went far beyond protecting the Eugene
Shore' s bankruptcy estate, Since the evidence shows that Janet Shore has individualy owned assets,
the collection of which by Equitable would not have impaired the estate, and in fact, may have asssted
the estate by reducing the debt againgt it. Thus, Woner Glenn’s action does not protect the estate; it
potentidly jeopardizesit.

183ee Article VII(6).
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Because the person who is being protected is dso beng represented by Woner Glenn outside of
bankruptcy, thisis another example of an actud conflict of interest.

Janet Shore is dso a creditor of Western, and if Western is in fact liquidated, and there are
insUfficent assets to pay dl creditors, which Debtor Shore dleges, Western will have to decide whether
to pay Janet Shore, or whether to pay Debtor Shore, for thar respective leases. Since Woner Glenn
represents al three of these parties, aclear conflict arisesasto who will negotiate for each of themto insure
that they recaeive appropriate legd advice on the respective merits of their dams. Accordingly, even if
Western is liquidated, and the lease actudly rejected, the conflict does not disappesar.

The Court believesthat an attorney who represents both the debtor and aso a creditor that results
in an actua conflict, as noted above, and who dso represents a mgor debtor of that debtor (here,
Western), by definitionrepresentsan interest adverse to the estate. The Court finds an actud conflict that
qudifies Woner Glenn as an "interested” party within the scope of 8§ 101(14)(E) and thus subject to
disgudification pursuant to 8 327(a). Thisdisqudification is mandated because the conflict is actud with
this debtor, not hypothetical or theoretical .2°

It would be an impossible task for Woner Glenn to undertake this multiple representation and
recommend decisions for one of its clients that would not be a the expense of another. The firm has

aready been put in a position to do that, as can be seen in the very sgnificant change in strategy that has

¥\Woner Glenn cites two cases not assigned to this judge where there may be interrelated
debtor entities being represented by one counsdl. In neither of those cases has a fee order yet been
entered, and in neither case hasthe U.S. Trustee, or the Unsecured Creditor’s Committee, objected to
employment. Although a court need not wait for an objection, and may sua sponte regect employment
when § 327 slandards are not met, failure of any party to object further distinguishes these cases.

13



recently taken place sncetheissue of itsdisqudificationwasraised. For example, Debtor testified before
Judge Somersthat he was not going to reject the leasewithWestern, and declined to explanwhy. A few
weeks later, and within two weeks after the hearing onthe disqudificationmotion, Debtor Shore suddenly
propounded a plan cdling for the rejectionof the lease. Secondly, only amonth ago, Debtor Shore sought
an extension of credit so that he could put money inWestern’ shandsto farmhisown land. Now, Woner
Glenn has suddenly drafted the paperwork to dissolve Western, one presumes after fully advisng Western
on the advantages and disadvantages of doing so.

Woner Glenn further impliedly arguesthat sncedl creditorsare going to bepaid 100%inthis case,
that the Court should amply overlook the conflict, because the conflict won't adversaly impact the
creditors. Thisisdleged notwithstanding the fact that the most recently filed plan discloses that various
classes of creditors are, in fact, impaired, and, some are not being paid interest on their clams. Thus, dl
clamants are not being paid in full.

The argument that, basically, everything is going to turn out dright, and the Court should not
disqudify Woner Glenn because it will merdly delay confirmation, is further belied by the facts to date.
Debtor Shore drew no fewer than nine objections to his origind Disclosure Statement and/or Plan, % and
the Unsecured Creditors Committee hasfiled a M otionto Appoint a Chapter 11 Trustee? Debtor Shore
aso warns tha he has or will file Adversary Proceedings againg two mgjor creditors, Western Kansas

Bancshares and Tri-Rotor. Further, the alegation that Western and Debtor Shore do not truly have

2°0Objections were filed by Deere and Company (No. 78), Equitable Life Assurance Society
(Nos. 81, 94 and 95), US Trustee (No. 82), Grant County Implement, Inc. (No. 86), Johnson State
Bank (No. 87), and the Unsecured Creditors Committee (Nos. 88 and 89).

21See Doc. No. 90 filed March 18, 2004.
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conflicting interests, and that the bankruptcy will proceed apace, is refuted by the fact that one of the other
interest holdersin Western, Shore' s own son, felt it necessary to bring suit in Sate court againgt Western
and Shore since the filing of this case.

This Court could not ignorethe actua conflict and connections betweenWoner Glennand itsthree
cientseven if “everything was going to turnout dright.” 1t certainly cannot when it isabundantly clear that
the fact of thoseinterlocking interests is partly the cause of the distrust and dissensionthat appearsto exist
among the creditorsand the trustee in thiscase. This Court finds that these interlocking interestscanonly
be served by utilizing separate counsal who can farly and fully advise each party as to its rights and
responsibilities®

Debtorsin Chapter 11 proceedings serve as fiduciaries of thar creditors, and the creditors must
be adle to trust that the Debtor, and his counsd, will be guided by a desire and a need to do dl thet is
necessary to enhancethe recovery of assetsfor the creditors. Theinahility to fulfill the role of independent
professiona on behdf of the fiduciary of the estate condtitutes an impermissible conflict.®

SinceWoner Glenn has very recently—since the filing of this bankruptcy—served as counsd for
Western and for Janet Shore, it is highly unlikely that Debtor Shore' s creditorswill be able to trust that he
and his present counsel will be guided by that required desire to enhance recovery for them. The

objectionsbythe Trustee and the Unsecured Creditors Committeereflect thisdistrust. Thisdistrustisonly

22See Inre Green Street, 132 B.R. 460, 462 (Bankr. D. Utah 1991) (citing In re Kuykendahl
Place Associates, Ltd., 112 B.R. 847 (Bankr. S.D. Tx. 1989) and In re Amdura Corp., 121 B.R.
862 (Bankr. D. Colo. 1990)).

BInre Interwest, 23 F.3d at 315, n.9.
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compounded by receipt of an amended plan that continues to protect Woner Glenn’s other clients, at the

expense of Shore's non-ingder creditors.
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C. Failureto supplement disclosures

Even if the Court found that there was no actual conflict of interest requiring disqudification, the
Court isvery troubled by Woner Glenn’ sdecisionnot to amend their Rule 2014 affidavits once it decided
to undertake the representation of one of Debtor Shore's largest debtors—Western—and of Debtor’s
wife. By December 2003 or January 2004, when Woner Glenn made the decision to enter its gppearance
on behdf of both Western and Debtor in an action brought by Debtor’s own son, it should have been
patently clear that, at a minimum, the Court would perceive this dud representation as problematic, and
that it would need to be explained in detall.

Nevertheless, Woner Glenn has steadfastly declined and refused to amend itsaffidavits, and, inits
many pleadings on thisissue, has never favored the Court with an explanation why it believes disclosure
of thisinformation was unnecessary. Furthermore, Judge Somers expresdy reminded Woner Glenn a a
hearing hdd March 29, 2004 of its continuing duty to amend its disclosures if there were changes in
circumstances, or they became aware that therewere potentid conflicts of which any court would wish to
be informed. This was after the date of the Trustee's instant objection to Woner Glenn's continued
employment, which dearly articulated the issue. The law firm was given until March 31, 2004 to amend
itsapplicationfor employment. Notwithstanding that invitation, Woner Glenn has perssted initsbelief that
suchdisclosurewas unnecessary, and has made no such amendment. This failure to recognize a conflict,
which this Court has now found is, in fact, an actud conflict, buttresses the Court’ s decision to disqudify
Woner Glenn from further representation of the Debtor.

A professiona mug disclosedl factsthat bear onhisor her disinterestednessand cannot usurp the

court'sfunctions by selectively incorporating materids the professiona deems important, and omitting other
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key informetion. The better practice for Rule 2014 disclosure is to err, if a dl, on the sde of
over-disclosure. The Court finds that Woner Glenn's fallure to amend its affidavits to disclose relevant
connections once it entered appearances for Westernand Janet Shore, evenabsent the finding of an actud
conflict, is an independent basis for its disqualification from the case?*
V. CONCLUSION

Thisdecisonisunfortunate, because Debtor Shore and his creditorswill suffer, as new counse will
have to quickly learn the case so that reorganizationattempts can proceed. That said, however, the Court
must baance the client'sright to freely choose itsrepresentationand judicid efficiency againg the public's
confidenceinthe judicia systemand the need of the profession to presarve the highest ethical standards.®
Under the facts of this case, the latter considerations trump the former.

IT 1S, THEREFORE, ORDERED, that the Trustee' s Objectionto Applicationof Employment
of Woner, Glenn, Reeder, Girard & Riordan, P.A., whichthis Court hastreated asaMotionto Disqudify,
is sugtained, and Woner Glenn is disqudified from further representation of this Debtor in this Court.

IT ISSO ORDERED this day of May, 2004.

JANICE MILLER KARLIN
United States Bankruptcy Judge
Digtrict of Kansas

CERTIFICATE OF MAILING

SeeInre Ledie Fay Cos, Inc., 175 B.R. at 533.
ZTrone v. Smith, 621 F.2d 994 (9th Cir. 1980).
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The undersggned certifies that copies of the ORDER GRANTING UNITED STATES
TRUSTEE'S OBJECTION TO CONTINUED EMPLOYMENT OF WONER, GLENN,
REEDER, GIRARD & RIORDAN, PA was deposited in the United States mall, prepaid on this

day of May, 2004, to the following:

Bruce J. Woner

Jeffrey A. Peterson

WONER, GLENN, REEDER, GIRARD & RIORDAN, P.A.
P.O. Box 67689

Topeka, Kansas 66667

Attorneysfor Eugene L. Shore

Wedey F. Smith

Todd A. Lockman

STUMBO, HANSON & HENDRICKS, LLP
2887 SW. MacVicar

Topeka, Kansas 66611

Attorneysfor Tri-Rotor Spray & Chemica

Charles T. Engd

COSGROVE, WEBB & OMAN

534 S. Kansas Avenue, Suite 1100
Topeka, Kansas 66603

Counsd for Western Kansas Bancshare

Patricia E. Hamilton

WRIGHT, HENSON, CLARK & BAKER, LLP
100 SW 9™ Street, 2™ Floor

Topeka, Kansas 66612

Counsd for Unsecured Creditors Committee

CharlesHay

Carol R. Bonebrake

GOODELL, STRATTON, EDMONDS & PALMER, LLP
515 S. Kansas Avenue

Topeka, Kansas 66603-3999

Counsd for Ford Motor Credit Co.
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Richard F. Hayse

LAW OFFICES OF MORRIS LAING EVANS
800 SW Jackson, Suite 1310

Topeka, Kansas 66612-1216

Counsd for Johnson State Bank

William F. Schantz

Office of the United States Trustee
301 N. Main, 500 Epic Center
Wichita, Kansas 67202

Martin E. Udegraff

608 North Broadway

Wichita, Kansas 67214-3575
Counsd for Grant County Bank

William A. Wdlls
YOUNG, BOGLE, MCCAUSLAND, WELLS
and BLANCHARD, PA.
Firg Nationa Bank Building
106 W. Douglas, Suite 923
Wichita, Kansas 67202-3392
Counsd for Deere & Co. and Equitable Life Assurance

Tanya Sue Wilson

Office of the United States Attorney
290 U.S. Courthouse

444 SE Quincy

Topeka, Kansas 66683-3592
Counsd for Internal Revenue Service

DEBRA C. GOODRICH

Judicid Assgant to:

The Honorable Janice Miller Karlin
Bankruptcy Judge
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