INTHE UNITED STATESBANKRUPTCY COURT
FOR THE DISTRICT OF KANSAS

Inre

Case No. 01-42406
Chapter 13

JANET LEA FISHER,

Debtor.

N N N N N NS

ORDER PARTIALLY GRANTING, AND PARTIALLY DENYING,
MOTION FOR RECONSIDERATION, AND ORDERING SANCTIONS

Facts Underlying M ation for Sanctions

On September 5, 2001, Janet Lea Fisher filed this Chapter 13 bankruptcy. Debtor’s Chapter 13
Planprovided for the discharge of dmost 85% of acrimind restitutionobligation owed to Performance Tire
and Whed (hereinafter PT&W) as areault of her crimind conviction for embezzlement from PT&W, her
former employer. The Plan, under “Specid Class,” indicated:

SN County Digtrict Court Amount: $5,000 To be paid: 100%

Debtor will pay $5,000 of the $31,184.50 restitution ordered in case number 00 CR 1446. The

balance of restitution, costs and fees will be discharged.

Debtor did not list PT&W as a creditor, and thus PT&W received no copy of the Plan, nor was it
otherwise made aware of the filing of the bankruptcy. Instead, Debtor’ s counsel choseto send the notice
to “SN County Didrict Court.” See Schedule F, Creditors Holding Unsecured Nonpriority Clams.
PT&W was not ligted as a creditor even though the debt to PT&W was ten times larger than the next
largest debt dedlt with in this bankruptcy.

Section 1328(a)(3) of Title 11, unequivocaly and unambiguoudy, providesthat a court will grant

adischarge of dl debts provided for by the plan “except any debt —(3) for restitution, or acrimina fine,

included in a sentence on the debtor’ s conviction of acrime.” Attempts to discharge crimind restitution



obligations are prohibited by the Bankruptcy Code, even within the confines of a Chapter 13 filing where
discharge of many types of debtsis much more liberd than in a Chapter 7 proceeding. See, e.g., Inre
Young, 237 F.3d 1168, 1177 (10" Cir. 2001). Thereisno dispute that the underlying debt Debtor owes
to her former employer, Performance Tire& Whed, issuchadebt. See Exhibit C to PT&W’s Complaint
to Revoke Discharge, Doc. No. 1/Adversary No. 02-7031.

PT&W apparently firstlearned of the bankruptcy, and Debtor’ sattempt to discharge dl but $5,000
of its nondischargeable debt, severa months after the bankruptcy had been filed, and after the plan had
beenconfirmed. PT& W’ spres dent telephoned Debtor’ scounsdl toinquire about the restitution obligation.
Mr. Brunton should have advised PT&W that he had made a mistake by attempting to discharge this
caimind redtitution obligation and would forthwith amend the plan to remove the offending provison.
Instead, Mr. Brunton advised PT& W'’ s representative to hire alawyer to resolve the matter.

PT&W did just what Mr. Bruntonsuggested; it hired M s. Bonebrake, who entered her appearance
April 8, 2002 (Doc. No. 19). She then attempted, by sending letters and making telephone cdls, to
persuade Mr. Bruntonto undo what should never havebeendoneinthefirgt place (i.e., place the restitution
discharge provison in the plan), but Mr. Brunton refused to Smply remove the offending language, which
by then even he admitted wasincorrect. See Docket No. 19, ExhibitsA-E. Instead, he held hostage the
admittedly required plan revison, in exchange for PT& W'’ s agreement to forgive itsrequest for what was,
at that time, avery modest attorney fee. This attempt to condition his compliance with the Bankruptcy
Code onthe forgiveness of attorney feesthus compounded his origind problem, and that proved to be true

over the next many months.



WhenMr. Bruntonrefused to amend the plan after informa demands by its counsd, PT& W was
faced withpotentidly losing a$30,000 dam, or filing some pleading withthe Court contesting the potential
discharge of the redtitution dam.* PT&W thus made the decision to file the adversary proceeding,
Performance Tire and Whedl v. Fisher, Case No. 02-7031. In her answer to that  adversary
complaint, Debtor essentidly admitted that her attempt to discharge the restitution obligation wasin error.
The answer acknowledged that had PT& W received proper notice, it would have objected, and that the
discharge of the restitution obligation would not have been confirmed over the objection.

Debtor’'s answer further admitted that “the debtor offered on severa occasions, prior to the
commencement of this [adversary] action, to amend her plan, or dternatively to an agreed order which
would strikethe objectionable language, but the creditor refused unlessthe Debtor agreed topay creditor’s
attorney’sfees” See Docket No. 4/Adversary No. 02-7031. Thus, Mr. Brunton clearly conditioned his
duty to correct an admittedly non-confirmable planon PT& W’ sagreement to forgive its potentia attorney

fee dam. This decision was improper, and resulted in the Court using its resources in the connected

! Because of the Tenth Circuit’'sdecision in Andersen v. UNIPAC-NEHELP (Inre
Andersen), 179 F.3d 1253 (10" Cir. 1999), some debtors' attorneys have adopted the misguided
notion that they can insert discharge and other provisionsin Chapter 13 plans that the Bankruptcy
Code otherwise prohibits, because if the creditor failsto object, and the Trustee failsto notice, or raise,
the issue with the Court, the debtor can thereby in essence change the Code's provisions through an
Order of Confirmation. This occurs through the use of the principles of estoppel. With literdly
hundreds of Chapter 13 plans being filed each year, it is nearly impossible for a court to use its limited
judicid resources to flyspeck the provisons of al plans. For example, in the year ending May 31,
2003, 1,178 Chapter 13 cases were filed in Topeka, Kansas, done. Theinability of the Court to
review each such plan is exacerbated by the fact that some plansin this Court run as many as 7 angle
spaced pages, containing thousands of words. See, e.g., Chapter 13 plan, Docket No. 3, In re Reed,
Bankruptcy No. 03-41122-13. Accordingly, PT&W, faced with the Ander sen decison that criticized
the student loan creditor for waiting until the completion of afive-year plan to raise theissue, decided it
must forthwith raise the issue lest it be estopped from later objecting.

3



adversary proceeding. The Court ordered the parties to prepare a Parties Planning Meeting Report,
which the Court then had to review, and the Court scheduled and then conducted a Scheduling
Conference.

Mr. Brunton’ sdecison to file ananswer inthe adversary, rather thanamply amend the planat that
point, also resulted in counsel for PT&W having to assist in preparation of a planning meeting report,
provide Fed. R. Civ. Proc. 26(a)(1) disclosures and attend the Scheduling Conference, not to mention
drafting severd letters, making severd phone cdls, drafting the underlying complaint, serving Debtor and
counsdl, appearing severd times a hearings, etc. These were dl acts that were caused solely by Mr.
Brunton’ sdecisionto put the offengve language inthe planinthe firg ingtance, but moreimportantly under
the facts of this case, by his decision, upon being confronted with the impropriety of that decison, not to
forthwithremove the offending language. And these were dl actsthat required PT& W’ s counsel to incur
time and expenses that had to be billed to PT&W.

Evenafter Judge Pusateri, a the Scheduling Conference held September 23, 2002, ordered Mr.
Brunton to amend the plan to remove the redtitution discharge language, the file reflects no plan
amendment, or any other pleeding, wasfiled by Mr. Bruntonuntil January 13, 2003—amost four months
later. See CourtroomMinute Sheet, Doc. No. 22. And what was ultimatdly filedwasan Order on Post-
Confirmation Chapter 13 Plan Modification (Doc. No. 16/Adversary No. 02-7031), which amply
indicates the language atempting to discharge the crimind retitution obligation is stricken from the plan.
This document had the same effect as an amendment to the plan, but was not precisely what Mr. Brunton
was ordered to do, and had agreed to do, amost four months earlier, on September 23, 2002. See

Courtroom Minute Sheet, Doc. No. 11/Adversary No. 02-7031.
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Thus, from gpproximately March 2002 through January 13, 2003, Mr. Brunton'sfailureto filea

one sentence amendment to the plan, stating that the plan would not discharge the restitution obligation,

resulted in considerable attorney fees for PT&W, and unnecessary litigation for the Court.
Procedural History

Now retired Judge Pusateri decided, at a March 20, 2003 hearing, that PT&W's Motion for
Sanctions should be granted based on the facts set out above, and continued to the April docket the issue
of what amount of fees and expenses shoud be awarded. See Courtroom Minute Sheet, Doc. No.
23/Adversary No. 02-7031 and order entered April 14, 2003, Doc. No. 26/Adversary No. 02-7031.2
On April 28, 2003, a hearing was held concerning the amount of sanctionsto be awarded to PT&W on
its Mation for Sanctions Againgt Debtor’s Attorney (Doc. No. 19/Adversary No. 02-7031). Debtor’s
Counsdl dso filed aMotion to Reconsder Judge Pusateri’s decison (Doc. No. 27/Adversary No. 02-
7031). Ora argument was aso heard on that matter April 28, 2003.

After hearing ora argument, reviewing briefs filed by the parties on the issue of sanctions, and
reviewing the underlying bankruptcy file aswell asthe fileinthe adversary proceeding, this Court indicated
at the April docket that it intended to deny the Motion to Reconsider Judge Pusateri’s oral ruling, where
he found that sanctions should be awarded. As to the amount of sanctions to be avarded, PT&W'’s
counsdl indicated she wished to amend her fee statement, as she feared she might not have used the correct
hourly billing rate. Accordingly, the Court granted PT& W' scounsel two days' additional time to amend,

and thereafter granted Debtor’ s counsdl an additiond tweve days, until May 12, 2003, to file any response

2Mr. Brunton filed a Notice of Apped of this decision with the United States Bankruptcy
Appellate Pand for the Tenth Circuit on May 6, 2003, but apparently redlized the apped was
premature. He then filed aMotion for Voluntary Withdrawa of Apped, which was granted. The
Appeal was dismissed June 3, 2003.


Brian
one sentence amendment to the plan, stating that the plan would not discharge the restitution obligation,

Brian
resulted in considerable attorney fees for PT&W, and unnecessary litigation for the Court.  


to that fee satement. Debtor’s Counsd had indicated at the April 28, 2003 hearing that he did not have
any objectionto any particular ime entry or the hourly rate, and that hisobj ection solely concerned whether
PT&W'’s counsd was entitled to any fees, not the amount.

After the hearing, PT& W’ s counsdl notified the Court and Debtor’ s counsd that her fee statement
was accurate, and that she did not intend to amend it. Debtor’s counsal then filed a Response to
Application for Attorney Fees (Doc. No. 36/Adversary No. 02-7031), but that response contained no
referenceto the reasonabl enessof thetime and expensesfor whichPT& W’ s counsel seeks reimbursement.
Instead, thisfiling was essentidly another brief in support of the underlying merits of Debtor’s counse’s
origina motionfor recons deration on the issue of whether sanctions should be ordered inthe first instance.

In preparing for the May 29, 2003 docket, this Court agan reviewed dl the parties briefs, and
decidedthat therewassome merit to Mr. Brunton’ salegationthat sanctions should not be awarded against
himunder Bankruptcy Rule9011(c)(1)(A), for reasons morefully discussed below. The Court aso noted,
however, that Rule 9011 was not the only bass uponwhich PT&W had sought sanctions, and the Court
was aso persuaded that it had inherent power to sanction Mr. Brunton's conduct. But because Mr.
Brunton had not been given natice that the Court was consdering granting sanctions on its own inititive,
pursuant to Rule 9011(c)(1)(B), aswdl as under its inherent powers, the Court natified Mr. Bruntonat the
May 29, 2003 hearing that it was congdering imposng sanctions on those additiond bases. See
Courtroom Minute Sheet, Docket No. 39.

Giventhat new posture, the Court asked Mr. Bruntonwhether, in light of the Court’ s position that
it was considering ordering sanctions based on other grounds, he wished to have any additiond evidentiary

hearings, or submit any additiona briefs before the Court issued its find order. The Court then gave Mr.



Brunton ten days to consider and informthe Court whether he wanted additiona hearing or briefing. Mr.
Bruntonsent aletter to the Court indicating he Smply wanted to “ start freshwitha show cause order.” The
Court, finding that it would be awaste of judicia resources to start completely over on this matter, issued
an Order Setting Deadlines for Sanctions Proceedings, giving Mr. Bruntonuntil June 20, 2003 to file any
additiond brief, and giving him until June 17, 2003 to make arequest for an evidentiary hearing before the
Court would make any decision on sanctions. Doc. No. 41/Adversary No. 02-7031

Mr. Brunton made no such request for any evidentiary hearing, and filed no additiond briefs. At
the hearing on this matter held June 23, 2003, Mr. Brunton reiterated that he had no need for any further
due process, by declining any additiona hearings or briefing opportunities, and the Court announced it
would take the matter under advisement. The Court is now prepared to rule.

Analysis Regarding Sanctions

Mr. Brunton's pogition is that sanctions should not be ordered againgt him for essentidly three
reasons. Hisfirst reason isthat he hasnever before been sanctioned. The second isthat PT&W did not
follow the strict mandates of Bankruptcy Rule 9011, by failing to separatdly serve a motion for sanctions
onhim. Thethird basisisthat he thought his underlying decisionto attempt to discharge most of the crimind
restitution obligation was acceptable because, according to him, plans are like “offers,” which a creditor
can accept or reject. See Docket No. 36.

Dedling with the third reasonfirst, assuming, arguendo, that Mr. Brunton’s theory is correct that
he can attempt to discharge an admittedly nondischargegble debt by merdly inserting discharge language
into a plan, it was impossible for this creditor to accept or rgect any “offer,” due to the total falure of

Debtor and her counsdl to serve PT&W with the plan or the bankruptcy schedules. In addition, at the



Scheduling Conference in September 2002, Judge Pusateri made it clear to Mr. Brunton that attempting
to discharge this nondischargeabl e debt was unacceptable, and told himto forthwithamend the plan. Four
months later, he findly filed a document curing the defect, and al the while it was on this Court’ s docket,
and PT&W was having to pay counsd to deal with the issue. But even more importantly, both Judge
Pusateri, as he oraly noted on the record, and this Court see a clear distinction between the student loan
line of cases, where the Code expresdy dlows discharge of sudent loans under certain limited factual
conditions, and this case, wherethe Code expresdy bars discharge of crimind restitution obligations under
any circumstances.

Severa courtshaveheld, and this Court agrees, that it is pure gamesmanship for adebtor’ s counsel
to try to discharge a sudent loan debt without agood fathbasis for including language in the plan thet the
non-discharge would congtitute an undue hardship on the debtor, as that has been applied by the courts.
Cf.InreHendey, 249 B.R. 318 (Bankr. W.D. Okla. 2000); Inre Lemons, 285 B.R. 327 (Bankr. W.D.
Okla. 2002). And the Fourth Circuit has further opined that an attempt to discharge a sSudent loan debt
must come through an adversary proceeding. Banks v. SallieMae Servicing Corp. (In re Banks), 299
F.3d 296, 302 (4™ Cir. 2002).

But at least in the student loan context, a debtor hasafighting chance, if his or her future financid
circumgtances are 0 dismd that he or she might meet the strict undue hardship test, to be ableto prove
undue hardship, and to receive a discharge under 11 U.S.C. § 523(a)(8). A debtor with a criminal
restitution obligation cannot, under any set of facts, discharge that obligation Thus, by definition, an
attorney who attempts to do so in aplan has no good fath basis for 9gning and filing the pleading that

attempts to discharge the debt, unless the attorney has been able, in advance, to settle the restitution



obligation for alesser amount with the creditor. In this Court’ sopinion, the attempt to discharge aclearly
nondischargeable crimind redtitution order, under the facts of this case, violated Bankruptcy Rule 9011.
Mr. Brunton has produced no evidence that he had a good faith basis for believing this creditor would
accept $5,000 of its $31,000 restitution obligation.

Mr. Brunton's second argument is that because he has never before been sanctioned, this Court
should not sanction him now. Although the Court agrees that this is an important factor for the Court to
congder indetermining the amount of sanctions, it isnot asimportant in determining if sanctionable conduct
has occurred in the first instance.

Fndly, Mr. Brunton argues this Court should not grant sanctionsto PT&W for hisactionsin this
case because PT&W did not follow the procedura requirements of Rule 9011(c)(1)(A). That Rule
requires that

“A motionfor sanctions under this rule shal bemade separately fromother motions or requests and

shdl describe the specific conduct dleged to violate subdivison(b). 1t shdl be served asprovided

in Rule 7004. The motion for sanctions may not be filed with or presented to the court unless,
within 21 days after service of the mation ... the chalenged paper, dam, defense, contention,
alegation, or denid is not withdrawn or appropriately corrected ....”
(Emphasis added). Mr. Bruntondamsthat neither the letters sent by PT& W before it filed the adversary
proceeding, nor the adversary proceeding itsdf, constituted sucha separate pleading, and he damshewas
not given the 21 day safe harbor period required by the Rule to withdraw the offensve pleading. By the
time PT& W filed the Motionfor SanctionsinFebruary of 2003, the plan had findly been amended by entry

of the Order dated January 13, 2003, which made it clear that the crimind restitution obligationwould not

be discharged. Therefore, there was no pleading for Mr. Brunton to withdraw by thet late date.



Judge Pusateri hdd that PT& W'’ s counsel had provided smilar advance noticeto that  required
by Rule 9011(c)(2)(A), in the form of letters sent prior to thefiling of the adversary proceeding, warning
Mr. Bruntonthat if he did not withdraw the offending language in the plan, she would seek sanctions, even
if she had not precisely followed the language in Rule 9011(c)(1)(A). That series of natifications lasted
muchlonger thanthe 21 day safe harbor period, and Judge Pusateri hdd that that advance notice provided
al the safeguards that Rule 9011(c)(1)(A) guaranteed.

The record reflects that Ms. Bonebrake' s fird letter, hand-ddlivered to Mr. Brunton March 1,
2002, indicated that she wished to resolve the situation by Monday, March 11, 2002, or she would seek
revocation of the discharge and sanctions pursuant to Rule 9011. (See Exhibit A to Doc. No.
19/Adversary No. 02-7031). The matter was not finaly resolved until January 13, 2003, over nine (9)
months later, whenMr. Bruntonfindly filedthe Order on Post-Confirmation Chapter 13 PlanModification
(Doc. No. 22). Thiswasthefirst date that PT&W knew it no longer needed its attorneysto fight a battle
that it should never have needed to fight in the first instance. Thus, the letters provided Mr. Brunton not
only 21 daysto correct his error, but effectively over 300 daysto do so.

Judge Pusateri hdd that Mr. Brunton should never have attempted to discharge the restitution
obligation in the firg instance. But assuming, arguendo, that Mr. Brunton was somehow mided by
Andersen v. UNIPAC-HEBHELP (In re Andersen), 179 F.3d 1253 (10" Cir. 1999), once it became
clear to him that this creditor had not received proper notice, did not “consent” to the treatment, and
therefore could not be estopped by its falure to object to the plan, he had a unilatera duty to quickly

remove the offending language so that PT& W would have to expend no amount on litigation to get what

10



the Code mandates—anondischarged debt. This he faled to do, notwithstanding severd noticesprior to
PT&W filing its adversary complaint and prior to its seeking sanctions.

Unfortunately, PT&W did not precisaly follow the requirements of Rule 9011(c)(1)(A), in that it
did not make the request for sanctionsin a separate pleading, served on Mr. Brunton with a21 day safe
harbor provison. Itsfalure to do so should have been unnecessary, as Mr. Brunton  should well have
known that the pleading wasimproper at itsinception, but this Court is concerned that the falureto Strictly
comply with the provisons of Rule 9011(c)(1)(A) could serve to disdlow the request for sanctions.
Federd casesinterpreting Rule 11 have determined that failure to comply with the safe harbor provision
isfatal to amotion for sanctions. See, Barber v. Miller, 146 F.3d 707 (9" Cir. 1998) (reversing Rule 11
sanctions because the motion for sanctions was not served 21 days before filing it); Ridder v. City of
Soringfield, 109 F.3d 288, 294-95, 297 (6™ Cir. 1997) (disallowed Rule 11 sanctions because defendant
faled to comply with the Rule's explicit procedurd  prerequisite); AeroTech, Inc. v. Estes, 110 F.3d
1523, 1528-29 (10" Cir. 1997) (holding plain language of Rule 11 indicates cure provisions are
mandatory).

Even if PT&W’s request for sanctions was not properly presented under Rule 9011(c)(1)(A),
however, because it was not made separately from other motions or requests, this Court hasthe authority,
after providing due process to the attorney whose conduct appears to violate Rule 9011(b), to sanction
anattorney in afashionmeant to deter repetition of the conduct, or comparable conduct by othersamilarly
Stuated. See Rule 9011(c)(2).

Mr. Brunton has been given the opportunity to show cause why the Court should not enter

sanctions againgt him on itsown initiative. The Court announced a a hearing held May 29, 2003, that it
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wascond dering entering sanctions against imunder Rule 9011(c)(1)(B), aswdl as under the Court’ sown
inherent powers, because of its concerns with PT&W’ sfailureto drictly follow Rule 9011(c)(1)(A). Mr.
Brunton was thereafter given the opportunity to present any evidence he desired, or to provide any
additiond brief, after being so advised. See Docket No. 39. He declined the opportunity to do so,
indicating he had had full opportunity to present al evidencein hisfavor on the sanctions issue.

Accordingly, the Court findsthat under Rule 9011(c)(1)(B), sanctions should be imposed against
Mr. Brunton for falure to ddlete the offending language immediately upon learning that PT& W objected
toitsinduson. ThisCourt’ sdissatisfaction with Mr. Brunton’ sconduct inthis casewas certainly increased
by what at least appeared to be an odd coincidence that Debtor totdly failed to notify PT&W of the
bankruptcy in the first ingance, when she intended to use that vehicle to discharge a significant portion of
PT& W’ s nondischargeable debt.

PT&W has dso requested sanctions, in the dternative to Rule 9011, under this Court’s inherent
power to sanction an attorney for bad-faith conduct in the course of litigation. This results from certain
implied powersin 11 U.S.C. 105(a). SeelnreCourtesy Inns, Ltd., Inc., 40 F.3d 1084, 1089 (10" Cir.
1994). AlsoseeInre United Sates Voting Machine, Inc., 224 B.R. 165, 171 (D. Colo. 1998). Upon
the receipt of the firg telephone cdl from PT&W's counsd, if not from the origind cdl from PT&W’s
President, himsdf, Mr. Bruntonshould have known that PT& W was objecting to the discharge of its dett,
that he could not discharge the debt in question, and that he had an independent and unilaterd duty to
immediately withdraw the offensve language fromthe plan. Mr. Bruntoncould not conditionhis obligeation
to correct the erroneous pleading on the creditor’ s agreement to withdraw its request for attorney fees.

He should have immediately amended the plan, and defended the atorney fee issug, if any was pressed,
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later. Accordingly, thisCourt also findsthat sanctions can and should be entered, in addition to under Rule
9011(c)(2)(B), under this Court’s inherent and implied powers and under 11 U.S.C. § 105(a).

Amount of Sanctions

Mr. Brunton has argued that even if sanctions are to be entered against him, the proper measure
of amount is not the amount of the attorney feesof PT& W, but instead the least amount necessary to deter
himand othersfromamilarconduct. Thisiscertainly true under Bankruptcy Rule 9011(c)(2). Mr. Brunton
a0 argues that the Court need not enter sanctions againgt him inany amount as a deterrent; he argues he
has learned his lessonand will not again try to discharge nondischargeable obligationsinaplan. The Court
wishes to believe that Mr. Brunton will reformhis conduct, and his statement that he haslearned hislesson
is gppreciated by this Court, and certainly impacts the amount of sanctions to be awarded.

Unfortunatdy, however, hislate gpology, cominginresponsetothe potentia for aseveral thousand
dollar sanctions award, does not speak asloudly as hisingppropriate actions, over a period of dmost nine
months, that unreasonably and vexatioudy multiplied the proceedings herein.® To fail to sanction an
attorney who improperly includes language in a plan, thenover months and months refusesto remove that
offending language, Smply because, upon being caught, he or she finaly gpologizes, would be to send an

incorrect message to Mr. Brunton and the bar that the conduct can be engaged in with impunity.

3This Court has used the language in 28 U.S.C. § 1927 becauseit is very descriptive of Mr.
Brunton’s conduct in this case, but does not rely on that statute to provide alegd basis for imposing
sanctions, as that statute is not available to the Bankruptcy Courts.  See In re Courtesy Inns, Ltd.,
Inc., 40 F.3d 1084, 1086 (10" Cir. 1994) (holding that bankruptcy courts do not have the power to
impose sanctions pursuant to 28 U.S.C. § 1927).
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That said, this Court dso finds that Rule 9011(c)(2) is not afee-shifting device, eventhough it is
clearthat Mr. Brunton’ s positionand conduct most assuredly caused unnecessary attorneyfeesfor PT&W.
Inaddition, under boththis Court’ sinherent powersto sanction, and as part and parcel thereof, thepowers
granted in 11 U.S.C. § 105(a), the Court wishesto fashiona sanctionthat will deter future smilar conduct
by Mr. Brunton, and send a message that such conduct will not be tolerated by others smilarly stuated.
For that reason, the Court imposes a sanction in the amount of $1,000,* which amount should be paid
forthwith to PT& W, through their counsdl of record,” to attempt to defray the attorney feesit incurred,
totaling over $3,200, as adirect result of Mr.  Brunton's conduct. Although this award does not in any
fashionmake PT& W whole, because9011(c)(2) is not afee-shifting device, and because Mr. Bruntonhas
not previoudy been sanctioned
by this Court, the Court believes the amount awarded is fair and reasonable under the circumstances®

Fndly, as stated inopen court onMay 29, 2003, this Court does not want to be viewed asa court
that fredly sanctions lawyers, but instead, wishes to be a place where lawyers practice ethicdly, while

vigoroudy representing the interests of thar clients, becauseit is the right way to practicelaw, not because

“Mr. Brunton specificaly waived any argument that inability to pay a sanctions award, for
financia reasons, should be considered as afactor in this case, when asked in open court if he had such
adefense.

SMr. Brunton shdl aso notify the Court of this payment by filing a Notice of Compliance with
this Court’ s order.

®Mr. Brunton was aso given additiond time to file a brief on the issue of amount of sanctions,
after PT&W’ s counsel added additional fees for hearings that had occurred subsequent to itsinitial fee
request. Although at a prior hearing he had indicated he had no argument with the specific amounts
sought, or hourly rate proposed, his brief filed July 3, 2003 did raise arguments both againgt specific
amounts sought and the hourly rate. The Court has reviewed this objection, but finds his objections
mooted by this Court’s decison not to award feesin the total amount requested.
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they fear sanctions. That said, when lawyers act consderably outside the bounds of what is objectively
reasonable, and what a reasonably prudent lawyer would do in Smilar circumstances, the Court owes it
to the parties and counsdl to enforce the rules, and will not hesitate to do so. White v. General Motors
Corp., Inc., 908 F.2d 675, 680 (10" Cir. 1990)

IT IS, THEREFORE, ORDERED, that Mr. Brunton is required to forthwith pay sanctions to
PT&W, through its counsd, inthe amount of $1,000 under Bankruptcy Rule 9011(c)(a)(2) and under this
Court’s inherent power to sanction a party who has acted in bad faith or otherwise unreasonably and
vexatioudy multiplied the proceedings, including under 11 U.S.C. 1105(a). The Court further grantsthat
part of Mr. Brunton's Motion for Reconsideration on the basis that  sanctions should not be granted
againg him under Bankruptcy Rule 9011(c)(1)(A), because of PT& W’ sfalureto grictly comply with its
procedura prerequisites, and the Court has not granted sanctions under that subsection.

IT 1S SO ORDERED this___day of July, 2003.

JANICE MILLER KARLIN, Bankruptcy Judge
United States Bankruptcy Court
Digtrict of Kansas
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CERTIFICATE OF MAILING

The undersigned certifiesthat acopy of the Order Partidly Granting, and Partidly Denying, Motion
for Recongderation, and Ordering Sanctions was deposited in the United States mail, prepaid on this
day of July, 2003, to the following:

Michad F. Brunton

700 S.W. Jackson, Roof Garden A
Topeka, Kansas 66603

Attorney for Debtor

Janet Fisher

10640 Stalion Rd.
Topeka, Kansas 66615
Debtor

Carol Ruth Bonebrake

GOODELL, STRATTON, EDMONDS
& PALMER, L.L.P.

515 South Kansas Avenue

Topeka, Kansas 66603-3999

Attorneys for Performance Tire & Whed

Jan Hamilton

Chapter 13 Trustee

P.O. Box 3527

Topeka, Kansas 66601-3527

Debra C. Goodrich

Judicid Assgant to:

The Honorable Janice Miller Karlin
Bankruptcy Judge
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