INTHE UNITED STATESBANKRUPTCY COURT
FOR THE DISTRICT OF KANSAS

IN RE:

DEAN ALAN BOYER
KARLA JOY BOYER, Case No. 96-42993
Chapter 13
Debtors.

EDUCATIONAL CREDIT MANAGEMENT
CORPORATION,

Plaintiff,
VS. Adversary No. 02-7141
DEAN ALAN BOYER and
KARLA JOY BOYER,
Defendants.
IN RE: CONNIE ANN SEIWERT,
Case No. 96-43032
Chapter 13
Debtor.
IN RE:
TIMOTHY JAMESNELSON
SHANNON DEANNE NEL SON, Case No. 98-41327-13
Chapter 13

Debtors.




EDUCATIONAL CREDIT MANAGEMENT
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VS. Adversary No. 03-7025
TIMOTHY JAMESNEL SON,
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IN RE:

PATTI JAN MERSMANN,
Case No. 98-41940
Debtor. Chapter 13

MEMORANDUM AND ORDER

These mattersare before the Court on stipulated facts filed by the partiesin eachcase. The Court
has reviewed the pleadings filed by the parties and the law governing the issues, and isready to rule. The
Court hasjurisdictionunder 28 U.S.C. § 1334(b) and 28 U.S.C. 8§ 157(b), asthese are core proceedings
pursuant to 28 U.S.C. 8 157(b)(2)(1).
|. Background

The issue commonto each of these four cases is whether adebtor can properly discharge any part
of astudent loan obligationthrough the use of the Chapter 13 confirmation process, or whether discharge
can occur only after completion of an adversary proceeding brought pursuant to Federa Rule of
Bankruptcy Procedure7001(6). Themoreimportant subset of that issueiswhether the confirmation order,

which cdls for the discharge, without objection by the impacted creditor for more than 180 days, is res



judicatato any later proceeding concerning the contents of the plan that improperly attemptsto discharge
a student loan, notwithstanding debtor’ sfailure to file an adversary proceeding.

In each of these cases, the debtor filed bankruptcy petitions while owing student loans hed by
vaious lenders. The creditor now holding each student loan is Educational Credit Management
Corporation (ECMC). Each debtor filed a plan containing languege that provided the debtor would be
entitled to the discharge of dl or part of the remaining balance owed on the student loan(s) a the
completion of the plan.* None of the debtors damthat their loan(s) could have been discharged because
of the old “seven year” rule, athough each of these cases was filed before October 7, 1998,2 and thusthe
only proper way to discharge these student loans, under 11 U.S.C. § 523(a)(8)°, was for the debtor to
prove that the exception of the student loan from discharge would impose an undue hardship.*

In each case, the plan was served on the student |oan creditor at the post office box addresses

provided by the Debtor(s) in the Schedule of Liabilities, as required by § 342(a). The student loan

In Boyer and Seiwert, the plans, authored by the same counsdl, provided that only the unpaid
origind principa on the student loan would survive discharge. In Nelson and Mersmann, the plans,
authored by the same counsel, provided that 10% of the student loan would be paid during the
bankruptcy, but upon completion of the plan, the entire remaining balance of the student loan would be
discharged.

2Prior to October 1998, 11 U.S.C. § 523(a)(8) provided for the discharge of student loans if
the loan had first became due more than seven years before the date of the filing of the petition or if the
debtor could demonstrate that excepting the debt from discharge would impose an undue hardship.
The Higher Education Amendments of 1998 eliminated the seven year rule in 1998, after each of these
caseswasfiled. Pub. L. No. 105-244, § 9971, 112 Stat. 1581, 1837 (1998).

3All future statutory references are to the Bankruptcy Code, 11 U.S.C. § 101, et seq., unless
otherwise specified.

“Andersen v. UNIPAC-NEBHELP (In re Andersen), 179 F.3d 1253, 1257 (10" Cir. 1999)
(holding that the “debtor unquestionably has the burden of proving undue hardship”).
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creditors received actua notice of the filing of the bankruptcy, and presumably the plan, snce they are
mailed to dl creditorslisted onthe matrix. It isclear these creditors received notice because in each case
at least one proof of dam wasfiled by the sudent loan creditor within two months of confirmation of the
plan. ECMC makes no argument that its predecessor faled to timely receive a copy of the plan in any of
these cases. However, none of the creditors was served in the fashion required by Fed. R. Bankr. P.
7004(b)(5). That Rule requires service by mail of a copy of the summons and complaint to the attention
of an officer, amanaging or generd agent, or to any other agent authorized by appointment or by law to
receive service of process when the creditor is a corporation.

None of the student loan creditors objected to confirmation of the respective origina plans, or in
the Mersmann and Nelson cases, the amended plans, and each of the plans was completed with dl
debtorsrecaivingadischarge. Furthermore, intheBoyer and Seiwert cases, the debtors objected to some
of the proofs of damfiled by the creditor, and those objections were sustained without response from the
creditor, after notice and an opportunity for ahearing. Instead of actively participating at the confirmation
dage of each case, the sudent |oan creditors waited urtil after the debtors had made dl the payments
required under the confirmed plansand had recelved a discharge before rasng the issue of dischargeahility.
Ineach of these cases, therefore, between 4 and 5 years expired after confirmation of the planbeforethe
debtors became aware that their expectations—that their student loans had been partly or fully
discharged—were in question.
I1. Procedural Posture

Each of these casesisbefore the Court inadifferent procedural posture. IntheBoyer, Nelson and

Mersmann cases, ECMC has used different methodsto attack the confirmation ordersthat were entered
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severd years earlier.® In Boyer, ECMC filed both an adversary proceeding to determine whether the
student loanhad been discharged and amotionunder Fed. R. Civ. P. 60(b)(4) and (6) to amend the order
granting discharge. InNelson, ECM C filedan adversary proceeding to determine whether the student loan
had been discharged, dso pursuant to Fed. R. Civ. P. 60(b)(4) and (6), and in response, Debtor filed a
motionto amend the discharge order under Fed. R. Civ. P. 60(a). InMersmann, ECMC filed, inthe main
case, aFed. R. Civ. P. 60(b)(4) or (6) motion, requesting the court find that the confirmationorders of the
origind and amended plans were void, and Debtor responded withamotionto amend the discharge order
under Fed. R. Civ. P. 60(8).° Findly, in Seiwert, it was the Debtor who sought judicia intervention to
prevent collection activity by the creditor; she filed an Application for Citation in Contempt.
Il. Standard of Review

Once anorder or judgment of the court becomesfind, the only remedy avallable tohaveit setaside
is under Rule 60 of the Federal Rules of Civil Procedure. Rule 9024 of the Federd Rules of Bankruptcy
Procedure makes Rule 60 applicable to bankruptcy cases. ECMC rdieson Fed. R. Civ. P. 60(b)(4) or
(6), and Nelsonand Mersmann on 60(a), to void the particular ordersthey find offensive. Bankruptcy Rule

9024 providesthat “Rue 60 F. R. Civ. P. gppliesin cases under the Code except that . . . (3) acomplaint

*Boyer’s plan was confirmed May 20, 1997, and he received his discharge May 17, 2001.
Sawert’s plan was confirmed December 19, 1996, and she received her discharge April 2, 2002.
Nelson's plan was confirmed May 15, 1998, and on October 29, 1998 as amended, and he received
his discharge September 27, 2002. Mersmann'sinitia plan was confirmed July 15, 1998, and on
December 9, 1998 as amended, and she received her discharge June 2, 2003.

®In three of these cases, Seiwert, Nelson, and Mersmann, thereis an additiond issue dedling
with the contents of aform discharge order, which contradicts the terms of the long-since confirmed
plan, and which genericdly states that the debtor was discharged from al debts except for “student loan
or educationa benefit overpayment as specified in 11 U.S.C. Section 523(8)(8).” That issueis
discussed, below.



to revoke an order confirming a plan may be filed only within the time allowed by . . . 8 1330.” Section
1330(1) alows “a party in interest at any time within 180 days after the date of the entry of an order of
confirmation under section 1325 of this title, and after notice and a hearing” to revoke the order of
confirmation “if such order was procured by fraud.”

Thereisno true alegation of fraud in any of these cases, and ECMC would have the burden of
proving any fraud by clear and convincing evidence,” so ECMC essantidly reliesonthe provisions of Fed.
R. Civ. P. 60(b)(4) and (6). These provisions are not subject to the one year limitation set forth in Fed.
R. Civ. P. 60(b)(1)-(3). These sections provide that a court may relieve a party from a find judgment,
order, or proceeding if “(4) thejudgment is void” or for “(6) any other reason judtifying relief from the
operation of the judgment.”

Rdief under Rule 60(b) is*“anextraordinary remedy that dlowsthe court 'to preserve the ddlicate
balance between the sanctity of find judgments and the incessant command of a court's conscience that

justice be donein light of al thefacts’"® Rdlief under Rule 60(b) is not available when used to avoid the

"SeeInre J.B. Winchells, Inc., 106 B.R. 384, 389 (Bankr. E.D. Pa. 1989) (stating that
“amotion to vacate an order for fraud in its procurement under Rule 60(b)(3) must be proved by clear
and convincing evidence”) (citing Brown v. Pennsylvania R.R. Co., 282 F.2d 522 (3" Cir.1960)).
See also Van Skiver v. United States, 952 F.2d 1241, 1243 (10" Cir. 1991) (holding relief under
Rule 60(b) is discretionary and iswarranted only in exceptiona circumstances) cited inInre TEC
Resources, LLC, 302 B.R. 113 (10" Cir. B.A.P. 2003).

8 In re Kieffer-Mickes, Inc., 226 B.R. 204, 209 (8" Cir. B.A.P. 1998) (citing Hoover v.
Valley West D M, 823 F.2d 227, 230 (8th Cir.1987) (quoting Rosebud Soux Tribev. A & P Sedl,
Inc., 733 F.2d 509, 515 (8th Cir.1984))).



consequences of a party's decision to forego an appeal.® ECMC must establish that it qudifies for Rule
60(b) relief by “cdlear and convincing evidence."*°

Nelsonand Mersmann rely on Fed. R. Civ. P. 60(a) to set asde the conflicting discharge orders
in each of their cases, onthe basis that the student oan non-discharge language in each order was smply
aderica migake. Rule 60(a) dedswith errors, oversaghts, omissons and unintended acts or fallures that
result in arecord that does not properly reflect the intention of the parties or the court. In other words,
Rule 60(a) exigts not to dter ajudgment, but rather to makeit state accurately what the judgment is Rule
60(a) may beinvoked to makeajudgment or order reflect the actual intentions of the court, plus necessary
implications. The court thus has muchwider |atitude under Rule 60(a) motions to insure that its orders do
not contain such errors and oversights in this respect than it does under Rule 60(b).** Nelson and
Mersmann have the burdento show that the language in the discharge ordersis suchanerror or oversight,
and that it does not properly reflect the intention of the parties or the court.
V. Discussion

This Court does not write on a clean dateincongdering the pivota issuesinthesecases. Ininre
Andersen,*? the Tenth Circuit Court of Apped's considered asubstantially Smilar case. Andersen had filed
aplanquiteamilar to those at issue in these cases, proposing to pay ten percent of the debt during the term

of the plan, and providing for the discharge of the balance upon completion of the plan. Andersen’s plan

®InreZirpe, 53 B.R. 422, 424-25 (Bankr. S.D. 1985).
%L onsdorf v. Seefeldt, 47 F.3d 893, 897 (7th Cir.1995) .
"n re Bestway Products, Inc, 151 B.R. 530, 534 (Bankr. E.D. Cal. 1993).

12179 F.3d 1253 (10" Cir. 1999).



contained language that confirmation would condtitute a finding that excepting the student loan from
discharge would impaose an undue hardship onthe debtor. Conversdy, threeof thefour planshereinsmply
cdledfor the discharge without any such“finding.” TheMersmann case, initsamended plan, doescontain
the “finding.”

Aswitheach of the cases currently before the Court, the creditor in Ander sen had received actual
notice of the plan, as demonstrated by itsfiling an untimey objectionto confirmation. A confirmation order
had a'so been entered, judicaly adopting the plan, and debtor had completed the plan payments. Findly,
inAnder sen, as here, the debtor had recelved a discharge before the issue of dischargesbility of the student
loans was raised severd years post-confirmation.

Despite the griking smilarity of the factsin these cases to those in Andersen, ECMC asks this
Court to diginguishthat case, essentiadly on three bases. First, ECMC suggests that in three of these four
cases, thereisno “finding” of undue hardship, and since the debtor has the burden of proof on thisissue,
any confirmation order that confirms plans without suchafindingisineffect void, asit isdischarging a debt
tha 8 1328(a)(2) expresdy deems nondichargesble  Second, ECMC suggests that as the
defendant/student |oan creditor in Andersen, it did not serioudy raise and litigate, on apped, the issue of
whether receipt of a plan, as opposed to receipt of a summons and a complaint filed as an adversary
proceeding under Fed. R. Bankr. P. 7001(6),*® and served under Fed. R. Bankr. P. 7004(b)(3), stifies
due process. In other words, ECMC argues that orders discharging student loans by plan confirmation

arevoid because each debtor wasrequired to file an adversary proceeding to accomplishsuchdischarge.

BFed. R. Bankr. P. 7001 provides that “[t]he following are adversary proceedings: . . . (6) a
proceeding to determine the dischargesbility of adebt.”
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It argues that a creditor has aright to notice, under the due process clause of the Fifth Amendment to the
United States Condtitution, before its property rights can be cut off, and notice by receipt of a plan is not
proper notice. Thus, ECMC argues that because the Tenth Circuit did not squarely confront the issue of
due process, it would find, when the issue was properly presented, that these confirmationordersare void
for failure of each debtor to prosecute a dischargesbility complaint.

FHndly, inthree of the cases, the generic form discharge order issued at the conclusonof the case
squardly conflicts with the terms of the confirmed plan. The form order provides for the blanket non-
discharge of sudent loans, and ECMC grabs onto the language of these ordersto provideit rdief. ECMC
suggests if findity is paramount, as suggested by Andersen, then debtors should have appea ed those
discharge orders. ECMC requests the Court enforce those orders, ingtead of the earlier confirmation
orders, ancethey are later final, nonappedable orders.

After acareful reading of Andersen, this Court cannot farly diginguish it from the facts of these
cases, and therefore finds that ECMC is precluded from now attacking the confirmation orders in each
case.

A. Debtors' failure to insert magic language regarding undue hardship does not
digtinguish it from Andersen.

ECMC firg argues that because the plans in Boyer, Seiwert, and Nelson do not contain magic
language, mimicking 8 523(a)(8) tothe effect that the discharge congtitutes a finding that excepting the loans
from discharge would create an undue hardship on the debtor and his dependents, this Court should find
the debts nondischargeable because there is no judicid determination of hardship. A careful reading of

Andersen, however, leads this Court to conclude that the Tenth Circuit, or at least the same panel that



heard Andersen, would find thislack of a“finding” adiginctionwithout a difference. Thisis because the
heart of the Tenth Circuit's opinion is that at least under the facts of that case, the need for findity in
confirmed plansis superior to other consderations, including procedurd and legd correctness.

The Tenth Circuit noted that while a debtor “unquestionably has the burden of proving undue
hardship in order to obtain a discharge,” the creditor has the duty to ensure its interests are adequately
protected, and cannot St on its rights and expect the court or the trustee to assume its duty to protect its
interests.™ It further noted that “[w]hile Andersen did not properly prove undue hardship pursuant to the
requirements of the Code, we agree with the Third Circuit that, ‘after the plan is confirmed the policy
favoring the findity of confirmationis stronger than the bankruptcy court’s and the trustee’ s obligations to
verify aplan’scompliancewiththe Code.’"*> Thislanguage leadsthis Court to concludethat the predicate
language for properly obtaining discharge—undue hardship—was essentidly irrdlevant to the Tenth
Circuit's decision.*®

It appears that what wasimportant to the Tenth Circuit Court of Appedsisthat Doreen Andersen
had completed her payments over severa years and likdy had reasonable and settled expectations
regarding her future financid planning. The Court held that she had every reasonto believe, based on the

languege of the confirmed plan, that her student |oans would no longer be owed. Similarly, the plans in

¥Inre Andersen, 179 B.R. at 1257.
¥1d. at 1258 (citations omitted).

See In re Poland, 276 B.R. 660, 664 (D. Kan. 2001), appeal docketed, No. 02-3020
(20th Cir. Jan. 23, 2002) (holding that “this court cannot find that the lack of an ‘undue hardship’
finding in Ms. Poland's plan precludes gpplication of the findity principle endorsed in Andersen.
Notwithstanding the above passage, the balance of Andersen and its underlying rationde strongly
suggest that the same rule of findity would goply to the circumstances of this case’).

10



these cases, cdling for the partid or full discharge of sudent loans uponcompletionof the plan, likdy aso
gave the debtors a reasonable and settled expectation regarding ther future financid planning regarding
paying these loans.'’

Thus, eventhough these plans did not containthe predi catefactud dlegations necessary to properly
discharge a student loan, to-wit, proof by debtor of undue hardship, this Court does not believe tha the
omisson of that language would change the outcome, given the Tenth Circuit's andyss. Each of these
plans, if timely read by the creditor, would have put the creditor on notice that debtor was atempting to
discharge part or dl of astudent loan that the Code does not permit to be discharged without a finding of
undue hardship, and each creditor should have objected to protect its rights.

In this case, had the party affected by the improper discharge language in the plan objected, the
planwould likely never have been confirmed. In the face of a plan that timey and unambiguoudy informs
acreditor that itsdamwill be disalowed infull or inpart, and its debt discharged under aChapter 13 plan
pending for confirmation, the creditor may not ignore the confirmation process and fail to object, even if

it is clear that the objection would prevail because the plan’s provisons are improper.

YMr. Boyer only had the expectation, at least from his own plan and the confirmation order,
that the remaining principa balance of his sudent loans would survive bankruptcy. 1n 2000, when his
attorney drafted the incorrect order sustaining the objection to the creditor’ sfirst proof of claim,
discussed below, but including language that dl student loan debt was discharged, he may have then
acquired the hope that his entire student loan obligation would be discharged. And when the discharge
order was entered on May 19, 2001, he may well have believed that order confirmed that his entire
student loan obligation was discharged, since it called for the discharge of student loans in those cases
where discharge was granted after October 1, 1996. Since his discharge occurred well after October
1, 1996, it had the effect of caling for the entire discharge of his sudent loans, notwithstanding his
confirmed plan only caled for discharge any sum not congtituting part of the remaining principad.

11



Many courts have refused to give preclusive effect to confirmed plans that gppear to violaie Code
provisions, and have used different rationae to do 0.8 But thefact of the matter isthat the Tenth Circuit
Court of Appeds, whose decisions are binding on this Court, has hdd that if an order isfind, it must be
given preclusive effect even if the matter was arguably wrongly decided on the law, or because a different
procedure could have been used to determine theissue. That is because it iswell settled, at least in this
Circuit, that an order need not correctly apply the law to be given preclusive effect.*®

Accordingly, this Court will enforce each of the confirmation orders, despite the fact the plans
improperly cdl for discharge of debt without proper adjudication of the merits of the undue hardship

exception.

8See In re Ramey, 301 B.R. 534 (Bankr E.D. Ark. 2003) (gathering decisions and outlining
various courts rationaes for refusng to give res judicata effect to confirmed plans) (citing Universal
v. Bateman, 331 F.3d 821 (11" Cir. 2003) (declining to give res judicata effect, which would give
debtor awindfal, to plan that modified clam secured solely by resdentid red edtate, in violation of
1322(b)(2)); Southtrust v. Thomas, 883 F.2d 991 (11" Cir. 1989) (holding that a lien passes through
bankruptcy, notwithstanding plan provision not to pay the claim, because no proof of clam was filed
and thus failure to use claims objection procedure saved lien); Smmons v. Savell (In re Smmons),
765 F.2d 547 (5" Cir. 1985) (refusing to give res judicata effect to plan that incorrectly provided the
creditor had no lien); Deutchman v. IRS, 192 F.3d 457 (4™ Cir. 1999) (refusing to give resjudicata
effect to aplan treating RS as unsecured when its claim showed a lien on the property); Cen-Pen
Corp. v. Hanson, 58 F.3d 89 (4" Cir. 1995) (refusing to give res judicata effect to confirmed plan to
which creditor failed to object because debtor did not affirmatively file an adversary proceeding
pursuant to 7001(2) and 7004); In re Escopbedo, 28 F.3d 34, 35 (7" Cir. 1994) (refusing to giveres
judicata effect to plan that omitted priority clams)).

¥Underwriters Nat'| Assurance Co. v. N. Carolina Life & Accident & Health Ins. Guar.
Ass'n, 455 U.S. 691, 714 (1982); see also United States v. Tippett, 975 F.2d 713, 719 (10" Cir.
1992) (holding that the “res judicata consequences of afind, unappeaed judgment on the merits [are
not] dtered by the fact that the judgment may have been wrong or rested on alegd principle
subsequently overruled in another case.”) (citing Federated Dep’'t Sores, Inc. v. Moitie, 452 U.S.
394, 398 (1981)).
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B. ECM Cand its predecessor s r eceived adequate notice, notwithstanding Debtors
failureto fileand appropriately serve an adversary proceeding to determinethe
dischargeability of the student loan, to conform with the Fifth Amendment
requirement of due process.

ECMC raises a due process argument inthese cases, whichit contends it did not serioudy litigate
in Andersen. It argues that discharge of its debts, without the debtor firdt filing an adversary proceeding
under Fed. R. Bankr. P. 7001(6), and sarving itwitha copy of a summons and complaint pursuant to under
Fed. R. Bankr. P. 7004(b)(3), isthe taking of its property without the due process of law required under
the Fifth Amendment.

Although perhaps ECM C did not place as muchemphasis onthis argument in Ander sen asit does
in each of these cases, thisissue was, in fact, raised and decided. Admittedly, the Tenth Circuit chose to
addressthe due process argument inafootnote, rather thanintext, but it did, infact, consider the same due
process argument that ECMC makes here. The Court found that it did

“... not perceive a due processissue here. Rather, we agree with the BAP that, given the

fact that [the creditor] does not complain that it|acked adequate notice of Andersen’splan

prior to confirmation, “it appears that due process has been accorded.” %°
Similarly, ECMC never assertsthat it failed to receive acopy of the plans, the notices of hearing on those

plans, or confirmation ordersin these cases. It dso never asserts it failed to receive the objectionsto its

damsfiled in Boyer and Seiwert, or the orders sustaining those objections.

20Anderson v. UNIPAC-NEBHELP (In re Anderson), 179 F.3d 1253, 1257 n.6 (10th Cir.
1999) (citing the opinion of the Bankruptcy Appellate Pandl, 215 B.R. 792, 795 (10" Cir. B.A.P.
1998).
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Instead, ECMC argues that such notice under Fed. R. Bankr. P. 2002 is inadequate, reying on
the Fourth Circuit decision in In re Banks,?* whichwas authored by Tenth Circuit Judge Baldock, sitting
by designation. The Fourth Circuit, likethe Tenth Circuit, held that the Bankruptcy Code and Rulesrequire
debtors to bring an adversary proceeding to determine the dischargeability of their student loans?? The
Fourth Circuit, however, differs with the Tenth Circuit onwhat result should apply if the debtor failsto do
what both courts agreeisrequired. TheFourth Circuit held that dthough confirmation ordersare” generdly
[] afforded a preclusive effect,” it could not “defer to such an order if it would result in a denid of due
process in violation of the Fifth Amendment to the United States Condtitution.”?

If it were writing on a clean date, this Court would hold that where an adversary proceeding is
required by the Bankruptcy Rules, asit iswhen adebtor desires to seek discharge of a student loan, and
where the Bankruptcy Code and Rules specify the kind of notice that must be given prior to entry of an
order, due process entitles a party to receive that kind of notice before an order binding the party will be
afforded preclusive effect. In other words, a potentiad defendant has the right to expect that the proper
procedures will be followed before its property rights are taken.

That said, this Court believes, as noted above, that the Tenth Circuit hasin fact squarely decided
this issue to the contrary, and this Court is obvioudy bound by that decision.?* Had the Tenth Circuit not,

ealier inits opinion, “assumed] that sudent loan debts are presumptively nondischargeable and that the

21299 F.3d 296 (4™ Cir. 2002)

221d. at 300.

23| d. at 302 (citation omitted.)

*In re Andersen, 179 F.3d at 1257 n.6.
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debtor is under an obligation to prove undue hardship by bringing an adversary proceeding,”* ECMC's
atempt to digtinguish Ander sen might be more persuasive.

This Court agrees with Judge Brown, in In re Poland, when he notes that while the language of
8 523(a)(8) and § 1328(a)(2) show the clear intent of Congress to deny such a discharge, it is the
prerogative of the drcuit court to interpret the law as it deems appropriate. Thus, dthough the result herein
rewards the attorneys and debtors who improperly sought to discharge student loan debt through the
confirmationprocess, this Court “is obligated to faithfully adhere to that precedent to the extent it gpplies
to the facts of this case” because “a faithful reading of Andersen requires gpplication of the same rule of
findity” in these cases®

Furthermore, if the Tenth Circuit had not expresdy agreedwiththe Third Circuit inInre Szostek,
that “after the plan is confirmed the policy favoring the findity of confirmation is stronger than the
bankruptcy court’s and the trustee' s obligations to verify a plan’s compliance with the Code,” ECMC'’s
attempt to diginguish Ander sen onthis due processissue might d sobeserioudy entertained. But the Tenth
Circuit, in no uncertain terms, knowing full well that the debtor had violated the Code and the Rule to get
there, hedld ECMC' s late attempt to, inessence, set asde afive year old confirmationorder was precluded
because of the compeling need for findity in confirmed plans.

The Court noted that most courts “enforce offending plan provisons even though acknowledging

that a provison may be contrary to the Code,” again finding the need for findity to be paramount over

)d. at 1258
%|n re Poland, 276 B.R. at 665-68.
21886 F.2d 1405, 1406 (3¢ Cir.1989)
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whether the final order was legaly correct.?? That is, of course, because in our system of justice,
nonprevailing parties have a right of gppeal, and any lega errors can be corrected before the order
becomesfind.

This Court has dso examined Tenth Circuit decisons discussng due process outside of the
bankruptcy context, to confirm that the Tenth Circuit would rule, in these cases, that the notice ECMC's
predecessors received by receipt of an unfavorable plan, with hearing notice, is adequate to provide due
process. Fed. R. Bankr. P. 7004 providesthat service may be made on acorporation, which ECMC and
its predecessors apparently are, by the methods of service authorized in Fed. R. Civ. P. 4(e)-(j) or by the
provisons of Fed. R. Bankr. P. 7004(b)(3). Fed. R. Civ. P. 4(h), which deds with service on
corporations, providesthat service shdl be effected in the manner prescribed for individuds by subdivision
(e)(1), or by delivering a copy of the summons and complaint to an officer, etc., of the corporation.
Subdivison(e)(1) dlowsfor serviceto be effectuated “ pursuant to the law of the sate in which the digtrict
court islocated, or in which service is effected.”

Asapreiminary matter, under Kansas law, substantial compliance with requirements for service
and awareness of actionaredl that isnecessary.?® Furthermore, the Tenth Circuit gppearsto dso liberaly
congtrue process rules. For example, in Kitchens v. Bryan County National Bank,* the Court noted

that the service of process therein complied with the spirit, if not the letter, of Fed. R. Civ. P. 4, and further

%8 Inre Andersen, 179 F.3d at 1258, (quoting In re Mammel, 221 B.R. 238, 240 (Bank.
N.D. lowa 1998).

#Pedi Bares, Inc. v. P & C. Food Markets, Inc., 567 F.2d 933, 936 (10" Cir. 1977) (citing
Briscoe v. Getto, 204 Kan. 254 (1969)).

%0 825 F.2d 248, 255-56 (10" Cir. 1987)
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noted that “the federal courts generdly take a permissive attitude towards the mechanism employed for
sarviceof processwhendefendant actually receives notice™!  Accordingly, this Court believes the Tenth
Circuit would hold that ECMC' s predecessors in interest had reasonable notice of the derogatory plan
provisons, and afair opportunity to defend againg those provisons. For that reason, this Court does not
believe these cases are distinguishable from Ander sen on the issue of due processand, again, findsit must
enforce the confirmation orders.

C. Thetermsof thedischarge ordersin Seiwert, Nelson and Mersmann do not alter
the finality of the confirmation order.

The discharge orders in these three cases provide as follows:
IT ISSO ORDERED THAT:

1. Pursuantto 11 U.S.C. Section 1328(a), the debtor isdischarged from al debts
provided for by the plan or disalowed under 11 U.S.C. § 502, except any debt:

(c) For a dudent loan or educationa benefit overpayment as specified in 11
U.S.C. Section 523(a)(8) in any case in which dischargeis granted.

These orders are thus in direct conflict with the earlier confirmed plans, which dl cdl for the discharge of
al or part of the student loans a issue.
ECMC, having been on the loang side of the maxim that one cannot collaterdly attack a find,

nonapped ed order in Ander sen, judtifiably makesthe same argument inoppositiontothedebtors’ requests

311d. at 255-56 (citing Nowell v. Nowell, 384 F.2d 951 (5th Cir.1967)). See also Nikwei v.
Ross School of Aviation, Inc., 822 F.2d 939, 946 (10" Cir. 1987) (upholding service, where the
defendant had refused certified mail, by finding the facts established that the defendant had both
reasonable notice of the action ingtituted againgt him and an opportunity to defend againgt it). Cf.
Slensv. Telephone Credit Union, 189 F.R.D. 461 (D. Kan. 1999) (holding that service upon a
secretary a defendant’ s corporate agent substantialy complied with Kansas service requirements and
was vaid service of process when defendant had actual notice of suit). .
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to enforce ther discharges, notwithstanding the non-discharge language in the discharge orders. ECMC
arguesthat the discharge orders expresdy cdl for the nondischarge of the sudent loans, that debtorsfaled
to appeal those discharge orders, and, therefore, that they cannot now collaterdly attack these orders
providing for nondischarge of these debts. Thisisanissue not directly raised in Ander sen, because there
was no contradictory discharge order in that case. Andersen, once again, provides guidance. The
Tenth Circuit in Andersen, again, found that the rdiability and findity of confirmed plans was paramount
in enforcing Andersen’s admittedly improper plan provisions, coupled with her admittedly improper
procedure (fallureto bring an adversary proceeding). That Court aso approved the satement inCollier’s
on Bankruptcy that “[t]here must be findity to a confirmation order so that dl parties may rey upon it
without concern that actions which they may thereefter take could be upset because of alater change or
revocation of the order.”*

This Court haslittle doubt that the Tenth Circuit would hold, whendeciding whichof two conflicting
orders to enforce, that the confirmation order should control. The form Discharge Order in these three
caseswas automaticaly generated® by the Clerk of the Bankruptcy Court, without the Court, the trustee,
the debtor’ s attorney, or any other party in interest attempting to tailor it to the actud facts of the case or

the terms of the consummated plan.®* This Court, therefore, holds that if the confirmation order, subject

%In re Andersen, 179 F.3d at 1258, citing 5 Collier on Bankruptcy 1 1327.01 (15" ed.

1996).

33In 2003, the United States Bankruptcy Court for the District of Kansas issued over 1100
Chapter 13 discharge orders and over 12,000 Chapter 7 discharge orders.

3Frankly, this Discharge Order should state, for clarity sake, that its provisions apply unless
another court order provides otherwise. Admittedly, it does not.
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to completionof the plan, providesfor the discharge of part or dl of the student loan, alater formdischarge
order cannot revive an aready discharged debt.® Accordingly, the Court denies ECMC's request to
enforce that contradictory, non-tailored discharge order asit relatesto the discharge of the instant student
loans.

D. The language in the Boyer discharge order buttresses the finality of the
confirmation order.

Although ECMC requedts that the Court grictly enforce the terms of the generic, form Discharge
Order in the prior three cases, ECMC requests this Court refuse to enforce the terms of asimilar such
order in Boyer. Therdevant portions of the discharge order inBoyer, issued May 17, 2001, provided as
follows

IT ISSO ORDERED THAT:

1. Pursuant to 11 U.S.C. Section 1328(a), the debtor is discharged from all debts provided for

by the plan or disallowed under 11 U.S.C. § 502, except any debt:

(c) for a student loan or educationa benefit overpayment as specified in 11 U.S.C. Section
523(a)(8) in any case in which discharge is granted prior to October 1, 1996.%

Asthedigtrict judge noted inn re Poland, referring to the origind bankruptcy court opinion, the October

1, 1996 reference in the order was "archaic' language arising from a prior version of the statute, that the

35 Judge Nugent recently held that the later discharge order did, in fact, serve to distinguish that
casefrom Andersen. Inre Gable 2003 WL 21750872 (Bankr. D. Kan. 2003). But the factsin
Gable are different from these facts. A review of Gable's plan shows no unequivoca statement that
the rest and remainder of the student loan would be discharged upon completion of the plan. Instead,
that plan appeared to only ded with the treatment of the student loan claims during the bankruptcy,
including how the clam would be paid. As Judge Nugent correctly noted, “[r]epayment of aclaim
alowed under § 502 is not identical to repayment of adebt.” Id. & 3 (emphassin origind).

%Doc. No. 73 (emphasis added) .

19



language was likdly included by mistake, and that it should have been deleted from the form discharge.®
Because this discharge was granted after October 1, 1996, this provison would operate to discharge
student loans where the discharge occurred in May, 2001.

Boyer, whose plan cdled only for the discharge of that part of his student loan that did not
congtitute unpaid principa, obvioudy argues that the terms of this generic order should overrule the order
confirming his own plan, since the confirmation order only called for the discharge of amounts not
condituting principd. In other words, Boyer seeks to now discharge even more than he was able to
improperly discharge through the plan with the confirmation order.

Furthermore, Boyer objected to the firs Proof of Clam filed by the student loan creditor, in
February 1998, soldly onthe basis that documentationfor the daim had not been provided. Theobjection
prayed only for disdlowance of the dam. Soon after the objection was filed on the origind clam, the
creditor filed asecond proof of dam. No objection was ever filed asto that clam. Notwithstanding that
fact, when debtor’ s counsdl drafted the order on his objection to the first Proof of Claim, over two years
after hefiled the objection, he erroneoudly referenced both proofs of clams. The order also improperly
added discharge language, whichdid not belong inthe order disalowing the daim, especidly inlight of that

fact it contradicted the plan language.

37276 B.R. at 666. Cf., Inre Pearson, 279 B.R. 612 (Bankr. M.D. Ga. 2002) (finding that a
form discharge order, which had not been changed due to adminigtretive office error in failing to amend
discharge order form to reflect Congress reped of sunset provision, was void); Inre Tyler, 285 B.R.
635 (Bankr. W.D. Tx. 2002) (finding that failure to recite the current law in a discharge order rendered
order void, and Fed. R. Civ. P. 60(b)(4) motion should be granted to student loan creditor).
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The Order stated that “the daims of ECMC, however they may have been listed, are denied, and
debtor is granted a discharge as to these claims filed by ECMC.”*® This Order, entered June 14, 2000,
was contradictory to the Plan, which called only for the discharge of amounts not congtituting principd.
Once agan, however, ECMC faled to move to reconsider, or to appeal, that erroneous order. Not
surprisngly, Boyer now argues that his own improperly drafted Order on Debtor’s Objection to Clam
somehow overrules the confirmation order, and discharges dl “clamsfiled by ECMC.”

Asinthe Saiwert, Nelson, and Mersmann cases, this Court holds that it is the confirmation order
that should contral in light of contradictory orders. Boyer bargained for discharge only of amounts not
condtituting unpaid principd, and that is the result of whichthe student loancreditor, by receipt of the plan,
was put on notice. The creditor did not object to that trestment, and is now precluded from arguing that
amountsother than unpaid principa should not have beendischarged. Smilarly, Debtor isaso precluded
fromarguing that evenunpaid principa amounts should bedischarged, giventheterms of his own confirmed
plan.

Furthermore, ECMC cannot have it bothways. Inthe other three cases, ECM C arguesthe Court
should grictly enforce the terms of the discharge order, in derogation of the confirmation order, because
to do so helpsitscase. Here, ECMC argues the Court should refuse to gtrictly enforce the terms of the
discharge order, because refusng to enforce the terms of the discharge order helpsits case. This scenario,
probably better thanany other, showswhy thereneedsto be findity, and why the confirmationorder should

preval indl four cases. Such result alows the debtor to know, at confirmation, what his or her financid

3Doc. No. 62 (emphasis added).
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respongbilitieswill be upon completion of the plan, and dlows the debtor to planhisor her finanad future.
This dlows the debtor to know how much of afreshstart he will actualy recaive if he completes the plan.

Hndly, the Court declines to reward debtor for his counsd drafting an order that grantsrelief in
excess not only of what his own confirmed planprovided, but soinexcess of the relief prayed for in the
actua objection to the creditor’ sfirst claim. His objection sought denid of payment of the creditor’ sfirst
dam. Theorder, instead, granted denia of both claims and a complete discharge of dl sudent loandebt.
Again, Sncethis order wasin direct conflict withhisown plan, it will not be enforced. Thisholding again
reinforces the importance of the findity of the confirmation order.

V. The appropriate method of attempting to discharge student loans is the filing of an
adversary proceeding.

This Court hastheindependent right and dutyto review proposed Chapter 13 plans for compliance
with the Code. As this Court has previoudy noted, this Court cannot envision a circumstance where
including student loan discharge provisionsin achapter 13 plancould condtitute agood faithfiling*® Firgt,
Fed. R. Bankr. P. 7001(6) plainly states that an adversary proceeding is required to determine the
dischargesbility of adebt, and the Court will enforce that provison. The Tenth Circuit in Andersen aso
noted that filing an adversary proceeding was the proper way to seek to discharge a student loan.*°

Second, § 523(a)(8) places the burden on the debtor to iy evidentiary elements of undue hardship.

9See Inre Luarks 301 B.R. 352, 360 (Bankr. D. Kan. 2003) (stating that if debtors attempt
to discharge student loans through plan as long as Andersen isthe law, any such atempts at discharge
should be conspicuous so as to try to accord with due process).

40179 F.3d at 1258.
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Those burdens of proof are improperly shifted by attempting to discharge student loans by the confirmeation
process, by putting the burden on creditors to object rather than on debtors to prove undue hardship.

Third, this Court believesthat a creditor who isgoing to potentialy loseitsfavored status under the
Code, pursuant to 88 523(a)(8) and 1328(a)(2), is entitled to receive notice of that potentia adverse
impact by the service of a summons and complaint, asrequired by Fed. R. Bankr. P. 7004, instead of by
the mere receipt of aplan. Congress has clearly communicated its intent that student loans should not be
discharged without the debtor meeting his’er burden to demonstrate that non-discharge would work an
undue hardship, and this cannot be done properly inthe confirmation process. Asthe Bankruptcy Court
dated in In re Ruehle,

“Proper notice that a student loan is subject to dischargeability arrives with service of a

summons and a complaint pursuant to 8§ 523(8)(8). Student loan creditors have limited

reasonto take interest in plan confirmation [because the Code mandates non-discharge of

Sudent loans under § 1328 and Bankruptcy Procedure requiresan adversary proceeding

under 8 523(a)(8) to change that mandate], but a summons and complaint to determine

dischargeability soundsthe darm.”*

To the extent this Court, in Luarks, suggested that it could theoreticaly be acceptable to discharge
astudent loanthrough the confirmationprocess under certain limited conditions, this Court wishesto again
state it cannot presently think of a circumstance where that procedurewill be dlowed, if it isbrought to the
Court’ s attention prior to confirmation. That is because such aplan provison is Smply inconsstent with

§ 1328(a)(2), which expresdy excepts the discharge of a student loan, without the debtor first prevailing

in a 8§ 523(a)(8) undue hardship adversary proceeding.*

41206 B.R. 146, 157-58 (Bankr. N.D. Ohio 2003).

42See In re Andersen, 179 F.3d at 1258 (holding “[w]e may assumethat . . . delotor is under
an obligation to prove undue hardship by bringing an adversary proceeding).
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V1. Conclusion

A. Boyer

The Court finds that the confirmed plan, providing that “[g]ll such [student loang] other than the
remaining unpaid origina principad amount of the loans remaining unpaid upon completion of the plan will
bedischarged uponentry of any discharge hereunder,” was never appea ed by ECMC. Becausethat order
isfina, the Court will enforce it, because ECMC has not met its burden, under Fed. R. Civ. P. 60(b)(4)
or (6), to obtain relief from the terms of the confirmationorder. To the extent any portion of the®remaining
unpaid origina principa amount” remains unpaid, that amount has not been discharged, and is subject to
collection.

To the extent the terms of the discharge order, which clearly contained archaic language reciting
law that was no longer in effect & the time of the discharge, had the effect of discharging more than the
confirmation order did, the Court declinesto enforce it, under Fed. R. Civ. P. 60(a).

Inlight of this Court’ s opinion, the Court denies both ECMC' s and Debtor’ s request for attorney
fees and codts.

B. Seiwert

The Court denies Debtor’ s Applicationfor Citationin Contempt, because the Stipulation of Facts
indicates some unpaid origind principa remains due.*® The confirmed plan in this case provided that “[4]lI
such[student loans] other thanthe remaning unpaid origind principa amount of the loans remaining unpaid

upon completion of the plan will be discharged upon entry of any discharge hereunder.” That plan was

*The January 1997 proof of claim showed $26,259 principa due, and the lender received
$22,000 during the course of the Plan. See Doc. No. 93, Stipulations of Fact Nos. 7 and 13.
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confirmed, the order of confirmation was never appeded, and the Court will therefore enforcethat order.
The*“remaning unpad origind principa amount” remans unpaid, that amount hasnot beendischarged, and
is subject to collection, dong with any post-discharge interest.  All other amounts remaining due are
discharged, and ECMC is barred from collecting those amounts pursuant to § 524.

Inlight of this Court’s opinion, the Court deniesbothECM C’ sand Debtor’ srequest for attorney
fees and codts.

C. Nelson

The Court denies Fantiff ECM C’ s Complaint seeking an order finding that the entire tudent loan
debt not paid through the Chapter 13 cannow be collected without violating the stay. The Court findsthat
the plan, as amended, providing that “[s]uch payment [of ten percent of student loans], upon completion
of plan, will result in discharge of dl school loans, including any accrued interest and collectioncosts’ was
confirmed and the order of confirmation was never appealed. That order is final, having never been
gppeded, and the Court will enforce that order. Again, ECMC has not met its high burden under Rule
60(b). Becausethe discharge order conflicts with the terms of the confirmation order, which was prior in
time, the Court will not enforce that conflicting order, under Rule 60(a). Debtor is discharged from
repaying any amount of the student loans at issue, and the creditor is prohibited from continuing any action
to collect or recover such debt, pursuant to § 524.

The Court grants Debtor’ s Counterclaim, finding that the educational |oans were discharged by the
terms of the confirmation orders, coupled with the completion of the plan.

The Court deniesECM C’ srequest for attorney fees and expenses, Snceit isnot a prevaling party.

Debtor aso requested attorney feesand costs, but did not provide a statutory basis for those fees and
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costs. ThisCourt believesit would beinequitableto grant attorney feesand costsinthese cases. Although
the Court hasfound that the sudent |oandebt herein should be discharged, and that the plan was clear on
that point, the discharge order in this case unequivocally states the opposite. That conflict in the Court’s
own two orders would have caused confusion to any party. For thisreason, attorney fees and costs will
also be denied to Debtor. That Debtor could have avoided the need for thislitigation by smply moving

to reconsder, or gppedling, the discharge order, is another basis for denying afee and cost award.
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D. Mersmann

The Court denies Flaintiff ECMC's Motion seeking an order, under Fed. R. Civ. P. 60(b)(4) and
(6) finding that the entire student |oan debt not paid through the Chapter 13 can now be collected without
violating any day. The Court findsthat the plan, asamended, provided that “ Upon completionof planand
payment of said 10% of dlowed generd, unsecured creditors, dl remaning unsecured debts, induding
school loans that areotherwisenon-dischargeableinchapter 7 cases, shdl be discharged. Such completion
of the plan shdl result in afinding that it would be an undue hardship for the Debtor to have to pay any
additiona moniesto the specid class of school loansnot otherwisedischargeable.” Thisamended planwas
confirmed and the order of confirmationwas never appealed. Again, ECMC has not met is burden under
Rule60(b). That order isfind, and the Court will enforce that order. Debtor isdischarged from repaying
any amount of the student loans at issue, and the creditor is prohibited from continuing any actionto collect
or recover such debt, pursuant to § 524.

The Court grants Debtor’ sMation for Amendment of Discharge Order Pursuant to Fed. R. Civ.
P. 60(a), because, as noted above, it contradicts the prior confirmation order, and should not have been
entered in this form.

The Court deniesECM C’ srequest for attorney fees and expenses, Snceit is not a prevaling party.
Debtor adso requested attorney fees and costs, but did not provide a Satutory basis for those fees and

costs. The Court denies this request for the reasons stated above in relation to the Nelson case.
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IT 1ISSO ORDERED this____ day of February, 2004.

JANICE MILLER KARLIN
United States Bankruptcy Judge

CERTIFICATE OF SERVICE

The undersgned certifiesthat acopy of this Memorandum and Order was deposited in the United
States mail, postage prepaid on this day of January, 2004, to the following:

Lynn D. Lauver

CONSUMER BANKRUPTCY CLINIC, P.A.
310 SW 339 &t.

Topeka, Kansas 66611

John R. Hooge
2619 W. 6™, SuiteD
Lawrence, Kansas 66049

N. Larry Bork

GOODELL, STRATTON, EDMONDS & PALMER, L.L.P.
515 S. Kansas Avenue

Topeka, Kansas 66603

Jan Hamilton

Chapter 13 Trustee

P.O. Box 3527

Topeka, Kansas 66601-3527

DEBRA C. GOODRICH

Judicid Assgant to:

The Honorable Janice Miller Karlin
Bankruptcy Judge

28



