PUBL I SH

IN THE UNITED STATESBANKRUPTCY COURT
FOR THE DISTRICT OF KANSAS

IN RE:

GLEN FREDRIC SHORE, Case No. 01-14096

)
)
)
) Chapter 7
Debtor. )
)
)
McCAIN FOODS USA, INC, )
)
Plaintiff, )
V. ) Adversary No. 01-5277
)
GLEN FREDRIC SHORE, )
)
Defendant. )
)

ORDER GRANTING PARTIAL SUMMARY JUDGMENT

| ntroduction

Thisis adischargeability proceeding under 11 U.S.C. 8§523. Plaintiff McCain Foods USA,
Inc. (“McCain”) movesfor partial summary judgment! onits second cause of actionwhereinit alleges
that Glen Fredric Shore’s (“ Shore”) debt to it constitutes a willful and malicious injury to McCain
withinthemeaningof 11 U.S.C. 8523(a)(6). Shore' sdebt arisesout of afinal state court journal entry
of judgment entered agai nst himby the Sedgwick County District Court determi ning that Shoreviolated

the Kansas UniformFraudulent Transfer Act(“UFTA™), specifically KAN. STAT. ANN. 33-204(a)(1)

1 McCain has also alleged that Shore’ s debt should be excepted from discharge under 11
U.S.C. 8§523(a)(2)(A) but the (8)(2) claim is not the subject of McCain'sinstant summary
judgment motion.
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(2000), thereby effectively concluding that Shore acted with “ actua intent to hinder, del ay or defraud”
McCain.?2 McCain asserts that, because of afinding made in the state court proceedings that “ Shore
acted toward McCain with willful conduct and fraud,” this Court must find that Shore intentionally
injured McCain and that the UFTA Judgment must be excepted from Shore's discharge under 8
523(a)(6) of the Bankruptcy Code. Shore countersthat because McCainisacorporation, not anatural
person, his debt is only excepted from discharge if Shore intentionally injured McCain’s property,
a conclusion not made by the state court and not supported by the record before it.

Facts

McCain asserts as its “uncontroverted facts’ the UFTA Judgment finding Shore liable to
McCain as afraudulent transferee of some $124,500 and that Shore himself engineered the transfers
withtheactual intent to hinder, delay and defraud the creditors of Central Processing, Inc. (“ Central™)
and AllenQuiality Foods, Inc. (“Allen™), includingMcCain.® Plaintiff reliesonthetermsof the UFTA
Judgment as well asthe K ansas Supreme Court’ s opinion affirming the UFTA Judgment* and the state

court’s order allowing McCain to seek punitive damages under KAN. STAT. ANN. § 60-3702 (2002

Supp.).®

2 The proceedings in the state court will be referred to as the “ State Court Case”’ and the
journal entry of judgment entered there will be referred to as the “UFTA Judgment.”

3 See KAN. STAT. ANN. § 33-204(b) which enumerates eleven (11) badges of fraud to be
considered in determining “actua intent” under § 33-204(a)(1).

4 McCain Foods, USA, Inc. v. Central Processors, Inc., 275 Kan. 1, 61 P.3d 68 (2002)
attached as Ex. 1 to McCain’s summary judgment papers.

5 See Ex. 3 attached to McCain's summary judgment papers. In Kansas, a party must seek
leave of the court to add a claim for punitive damages after the petition isfiled, but prior to the
final pretrial conference. Thetrial court must make certain findings regarding the defendant’ s
conduct before allowing such a claim to be pursued. KAN. STAT. ANN. 8 60-3703 (2002 Supp.);
Golconda Screw, Inc. v. West Bottoms Ltd., 20 Kan. App. 2d 1002, 1007-08, 894 P.2d 260
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Shore complains that, in presenting the statement of uncontroverted facts in this manner,
McCain has violated D. Kan. LBR 7056.1 and that this violation is fatal to McCain’s summary
judgment motion.® While McCain could, and should, have presented its statement of factsin afashion
easier for Shoreto respond to (and easier for thisCourtto process) by enumerating the various factua
findings madeinthe State Court Case and citing with particularity to the record, the UFTA Judgment
and the Kansas Supreme Court opinion contain extensive fact findings, the finality and validity of
which are not contested by Shore. The fact that the judgment relied uponby McCainisfinal, having
been affirmed by the highest court in Kansas, renders McCain’s factua statements uncontroverted.
Thus, McCain has substantially complied with D. Kan. LBR 7065.1, although not in a manner
encouraged by this Court in the future.

Drawing from the content of the UFTA Judgment and the Kansas Supreme Court opinion, the
background facts may be summarized asfollows.” Shore was an officer and director of Central and
Allen. Allen’srolewasessentially asabroker for food contracts. Allen obtained acontract fromthe
United States Department of Agriculture (USDA) to provide potato wedges to the Government. The
potatoes were to be procured from McCain. McCain supplied the potatoes, but Allen paid slowly at

best and McCain pressed for its money.

(1995) (holding that punitive damages may be awarded in a fraudulent conveyance action, the
predecessor statute to the UFTA, and are designed to punish awrongdoer for the “malicious,
vindictive, or willful and wanton invasion of another’srights.”).

6 D. Kan. LBR 7056.1(a) requires, in part, that “the memorandum or brief in support of a
motion for summary judgment must begin with a section that contains a concise statement of
materia facts as to which the movant contends no genuine issue exists.” The facts are to be
“numbered and refer with particularity” to the record relied upon for their support.

" The state court’ s findings of fact are set forth at length with approval in the Kansas
Supreme Court’ s opinion. See 275 Kan. at 4-9. It isthisrecitation of the facts, along with most of
Shore's statement of additional uncontroverted facts on which this Court bases this Order.
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As this Court understands the findings made in the State Court Case, Allen would secure
contracts and act asacollector, passing the government contract proceeds and paymentsonto McCain.
Hence, according to the findings in the State Court Case, the USDA paid Allen for the potatoes, but
Allen never fully paid McCain.

From July, 1998 through July, 1999, Shore was an officer and director of both Allen and
Central. Allen and Central had common officers and directors and operated from the same premises
at 1200 Moseley Streetin Wichita. Central made processed meat that Allen provided under contracts
to the USDA. Central ceased its production operationsin February 1999. Allen stopped operating
entirely a short time later. Not only did Shore serve in a manageria capacity, he also provided
financing to Central and Allen. Shore guaranteed Allen’s and Central’ s bank |oans® and made direct
loansto Allen.

After Allen failed to pay McCain on atimely basis, and in response to McCain’'s demands,
someone at Allen caused a $125,000 check to be issued to McCain on April 15, 1999. Shortly
thereafter, Shore, acting on behaf of Allen, stopped payment of the check. On April 19, Shore
transferred $120,000 fromAllento Central and, thereafter, in a series of transactions, caused himsel f
to be repaid a $45,000 loan he had madeto Allenand caused Allenand Central to pay Intrust atota
of $79,495 on loans that he had guaranteed. Shoretook this series of actions even after being told by
Percy King, another director, that the $125,000 check was legitimately payable to McCain.

McCainsued Shore and Central in state court for violation of the UFTA. Thestate court held,
and the Kansas Supreme Court affirmed, that Shore's transfers, whether direct or indirect, were

transfers made with actual intent to hinder, delay or defraud creditors and expressly avoidable under

8 In particular, Shore guaranteed Intrust Bank’s loansto Allen and Central. Other than
Shore' s guaranty, Intrust’s loans were unsecured.
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KAN. STAT. ANN. 8§ 33-204(a)(1) (2000). The state court also permitted McCain to seek punitive
damagesunder KAN. STAT. ANN. 860-3702(b) (1994), specifically finding that Shore * acted toward
McCainwith willful conduct and fraud.”® It isthis specific finding that McCain asserts provides the
basis for determining that Shore willfully and maliciously injured McCain under 11 U.S.C. §
523(a)(6) and renders the UFTA Judgment nondischargeable.

McCain had also pled in the State Court Case a claim to avoid these transfers as fraudulent
under KAN. STAT. ANN. 8 33-205(b) (2000), as transfers to insiders on account of antecedent debt
while the transferor was insolvent and where the transferee knew or should have known of the
insolvency. McCainwas granted partial summary judgment onthe 8§ 33-205(b) claim and that order
is part of the state court record upon which McCain relies for the purpose of the current summary
judgment motion.°

Inits UFTA Judgment following trial on the 8§ 33-204(a)(1) clam, the state court made
extensive findings concerning the various badges of fraud demonstrated by McCainto prove Shore's
actual intent to “hinder, delay or defraud” and entered judgment for McCain against Shore in the
amount of $124,495 plus punitive damages of $20,000.** The court specifically found that Shore
issued the stop payment order on the check sent by Allen to McCain notwithstanding having been

specifically told that McCain's claim was valid. The state court characterized this as conduct

% See Journal Entry of Judgment, p. 6, attached to McCain’s summary judgment motion as
Ex. 4.

10 See Ex. 2 attached to McCain's summary judgment motion. This order is useful to the
Court because of its extensive factual findings upon which the Kansas Supreme Court relied in
affirming the KAN. STAT. ANN. 8 33-204(a)(1) claim that McCain asserts should be excepted from
Shore’ sdischarge. See 275 Kan. at 4-7.

1275 Kan. at 7-9. The judgment amount of $124,495 equals the total amount of the
transfersto Shore or for his benefit.
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“consistent with anintent to defraud.”*? The state court also concluded that Shore was among those
incontrol of the company when the $120,000 wire transfer from Allen to Central was made and that
Shore, ineffect, madethe transfer himsdf.*  Finaly, inentering judgment for punitive damages, the
state court found that “ Shore acted toward McCain with willful conduct and fraud . . .” *#

In response to McCain's statement of facts, Shore asserts five additional uncontroverted
material facts, two of which McCain controverts asfollows.™> Shore asserts that the state court did
not find that he had caused an injury to McCain. McCain responds that, in authorizing the punitive
damages claim under KAN. STAT. ANN. 8 60-3702(b), the state court made a specific finding that
Shore had acted toward McCain “with willful conduct and fraud” and granted McCain a $20,000
punitive damage award. For the same reason, McCain contests Shore's fifth uncontroverted fact
which states that McCain never alleged and the court never found that Shore took any action with
actual intent to harm McCain. This Court concludes that the state court found that McCain was
damaged as aresult of Shore's willful acts done with fraudulent intent, based upon the presence of
six badges of fraud. Thus, these facts are properly controverted.

The remaining three uncontested facts asserted by Shore are: (1) that the funds paid from
Allen’ sand Central’ s accounts onthe Intrust note bel onged to the companies and notto Shore; (2) that
these funds were never McCain’s property; and (3) that there was no finding in the State Court Case

that Shore caused aninjury to McCain’ s property. These facts are uncontroverted but not material to

12 Ex. 4, Journa Entry, p. 3.
13 Ex. 4, Journa Entry, p. 4.
14 Ex. 4, Journa Entry, p. 6.
15 Dkt. 33, pp. 3-4. See D. Kan. Rule 56.1(b)(2).
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adetermination of McCain’s 8§523(a)(6) claimhere because McCain does not assert an injury to its
property.

Summary Judgment Standards

In deciding this summary judgment motion, the Court must determine whether there are any
genuine issues of material fact and whether the movant McCain is entitled to judgment as a matter of
law on its § 523(a)(6) clam. The Court must view the record and draw all reasonable inferences
therefrom most favorably to the non-moving party Shore.* Anissue of fact is “genuing’ if thereis
sufficient evidence from which arational trier of fact could resolve the issue either way and anissue
of factis“materia” if under the substantive law it is essential to the proper disposition of theclaim.
McCain, asthe movant, bearstheinitial burden of making a prima facie demonstration of the absence
of agenuineissue of material fact.'® If there are no genuineissues of material fact, the Court must then
correctly apply the substantive law.*®

As the Court views the posture in which this case is presented (i.e. having a final UFTA
Judgment with detailed findings of fact and conclusions of law, affirmed by the Kansas Supreme
Court), its task isto determine whether those state court findings and conclusions of law support a8
523(a)(6) discharge exceptionas a matter of law. While McCain and Shore disagree on the meaning
and effect of the state court’ sfindings of fact, thefindings of fact in and of themselves are not disputed

and do not create any genuine issues of material fact. What must be determined is whether those

16 Adler v. Wal-Mart Sores, Inc., 144 F.3d 664, 670 (10th Cir. 1998).

17 Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 248, 106 S.Ct. 2505, 91 L.Ed.2d 202
(1986).

18 Adler, supra at 670-71.

9 1d. at 670.



findings preclude relitigation of the issues inherent in a discharge exception under § 523(a)(6) such
that McCain is entitled to a 8 523(a)(6) judgment as a matter of law.

11 U.S.C. § 523(a)(6) “ Willful and Malicious Injury”

While it istempting to smply repeat the state court’ sfindings of “willful conduct and fraud”
with respect to the punitive damage claim, this Court mustresi st the temptation and, instead, carefully
consider the dements of a § 523(a)(6) discharge exception and the extent to which the established
factsin the State Court Case support those elements. Moreover, this Court must deal with Shore's
contention that only physical harm will supporta§ 523(a)(6) claim and that a corporation, being an
artificial person, can never assert such aclaim unlessits property has been injured.

Section523(a)(6) recitesthat debts“for willful and maliciousinjury by the debtor to another
entity or to the property of another entity” are excepted fromthe 8523 discharge. Asexplained by the
United States Supreme Court in Kawaauhau v. Geiger,? the standard of conduct necessary for a
willful injury requires proof of anintentional act by the debtor with actual intent to causeinjury to an
entity or an entity’ sproperty.? When acreditor can demonstrate by a preponderance of the evidence
that (1) the debtor committed a willful act with intent to harm the creditor and (2) that actual harm

results, the creditor’ sdebt will be excepted from discharge.?? Geiger holds that the specific injury

20523 U.S. 57, 118 S.Ct. 974, 140 L.Ed.2d 90 (1998).

2l Nondischargeability requires a deliberate or intentional injury, not merely a deliberate
or intentional act that leadsto injury. 118 S.Ct. at 977.

2 The Court observes that this burden of proof is less stringent than the “clear and
convincing evidence” standard required for imposition of punitive damages. See KAN. STAT. ANN.
8 60-3702(c) providing that “plaintiff shall have the burden of proving, by clear and convincing
evidence. . . that the defendant acted toward the plaintiff with willful conduct, wanton conduct,
fraud or malice.”
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must have been intended and not merely be the consequence of a willful act.?® This Court has
previoudly stated that § 523(a)(6) generally relates to intentional tort actions.?*

Here, in finding that Shore’s “conduct [was] consistent with an intent to defraud,” the state
court essentialy determined that Shoreintended to harmMcCain. The state court’ s specific finding
that Shore knew from Percy King that McCain’s claim was good and that the $125,000 check should
have been allowed to clear supports this conclusion asdoesthe court’ s conclusion that Shore himsel f
was responsiblefor the wire transfer of funds between the compani es which placed the $120,000 out
of reach of McCain asacreditor. Shore's subsequent application of some of these funds to his own
debt or to debts guarantied by himfurther suggests that Shore knew and intended that hisactions, while
beneficial to himsdf, would be harmful to McCain. All of thesefindingsareincident to and consi stent
with the state court’ s determination that numerous badges of fraud aslisted in KAN. STAT. ANN. 8 33-
204(b) were present when these transfers occurred.

Fraudulent Transfers Under KAN. STAT. ANN. 8 33-204

Section4 of the UFTA isenactedinKansasas KAN. STAT. ANN. 8§33-204. Subsection (a)(1)
providesthat atransfer isfraudulent asto present and futurecreditorsof the transferor,? if the transfer
is made with actual intent to hinder, delay or defraud the creditors of the transferor. To decide
whether atransfer has been made with such actual intent (which is rarely subject to proof by direct

evidence), courts are directed to look for the occurrence of one or more attributes of fraudulent

% 118 S.Ct. at 977.

2 Farmers Sate Bank v. Diel (Inre Diel), 277 B.R. 778, 783 (Bankr. D. Kan. 2002)
(holding that debtor’swillful sale of bank’s collateral [i.e. conversion] malicioudly injured bank).

SWithin the rubric of the UFTA, the transferor is often referred to as the “debtor” (in this
case, Allen). KAN. STAT. ANN. 8 33-201(f). To avoid confusion, the Court refersto McCain's
debtor Allen as the transferor and Shore, the transferee, as the “debtor.”
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transfers, referred to colloquially as “badges of fraud.”?® Subsection (b) lists eleven, nonexclusive
statutory badges of fraud.

Here, the state court found that six of the badges were shown by clear and convincing
evidence. It found that the transfers were: (i) to an insider;* (ii) made under conceal ment;® (iii)
made after Allen had been sued or was threatened with collection action;?® (iv) made of all or
substantially all of the assets of Central and Allen;* (v) Central and Allen concealed or destroyed
assets;® and (vi) made while Central and Allenwereinsolvent.** The state court concluded that the
presence of these six badges established willful conduct taken with the intent to hinder, delay or
defraud McCain:

Inasmuchas McCain has established six of the el even badgesof fraud setforth

in K.S.A. 33-204(b) and two of the five badges that have not been established are

inapplicable in the context of this case, a presumption arises that Shore defrauded

McCain.

... HereMcCainhas established enough of the badges of fraud to raise a presumption
or inference of fraud.*

% See Koch Engineering Co. v. Faulconer, 239 Kan. 101, 716 P.2d 180 (1986), a case
arising under the former fraudulent conveyance statute. “[B]adges of fraud are suspicious
circumstances . . . Badges of fraud are circumstances frequently attending conveyances and
transfersintending to hinder, delay or defraud creditors. They are red flags, and when they are
unexplained in the evidence, they may warrant an inference of fraud.” 1d. at 107.

27 Section 33-204(b)(1).
% Section 33-204(b)(3).
2 Section 33-204(b)(4).
% Section 33-204(b)(5).
3 Section 33-204(b)(7).
%2 Section 33-204(b)(9).
3 SeeEx. 4, p. 6.
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Collateral Estoppéd

McCainarguesthat, under the doctrine of collateral estoppel, this Court must find as a matter
of law that McCain was damaged with willful and malicious intent and that the UFTA Judgment
against Shore should be excepted from discharge.® The Tenth Circuit Bankruptcy Appellate Panel
haspreviously stated that afederal courtreviewing the preclusive effect of astate court judgment must
look to the preclusion law of the state in which the judgment was entered.®*® While the bankruptcy
court retains jurisdiction to determine the applicability of thedischarge exceptions, it mustaccord full
faith and credit to those matters already determined by the state court judgment, thus precluding the
relitigation of settled facts.*®

Under Kansaslaw, for collateral estoppel to apply thefollowing el ementsmust be established:
(2) theissue previously decided in the State Court Case isidentical with the issue presented in this
adversary proceeding; (2) the State Court Case has beenfinally adjudicated on the merits; (3) Shore,
asthe party against whomthe doctrine is invoked, was a party in the State Court Case; and (4) Shore
had afull and fair opportunity to litigate the issue inthe prior action.®” Collateral estoppel prevents

asecond litigation of the same issues between the same parties even in connection with a different

3 The doctrine of collateral estoppel may be applied in bankruptcy dischargeability
proceedings. Grogan v. Garner, 498 U.S. 279, 284-95n. 11, 111 S. Ct. 654, 112 L.Ed. 2d 755
(1991).

®1InreAudley, 275 B.R. at 387.
%1d.

37 Kayesv. Klippel (InreKlippel), 183 B.R. 252, 258 (Bankr. D. Kan. 1995). See also
Satev. Kelly 262 Kan. 755, Syl. § 6, 942 P.2d 579 (1997) (“Under the rule of collateral estoppel,
when an issue of ultimate fact has once been determined by avalid and fina judgment that issue
cannot again be litigated between the same partiesin any future lawsuit.”).
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clam.®

While Shore agreesthat the elements of collateral estoppel are as set out above, he disputes
their application here. Shore challenges two of the elements: (1) that the issue in this adversary
proceeding is notidentical to that in dispute and determined inthe UFTA Judgment by the State Court
Case; and (2) that Shore has been denied afull and fair opportunity to litigate the issue of hisintent
toinjure McCain.

In support of his first argument, Shore argues that the state court never considered nor
determined that Shoreinjured McCain’ s property. Shore arguesthat 8 523(a)(6) providesrelief only
againgt those bankruptcy debtors who have physically injured a human being and that corporations,
asartificial persons, cannotbepersonallyinjured. Withthisasapredicate, Shore assertsthat McCain
never asserted or had a property interest in any of the moneys transferred and, as such, its property
interest could not have been maliciously injured. Even abare consideration of the statutory language
reveals that Shore' s predicate is faulty.

Section 523(a)(6)(a) speaks in terms of willful and malicious injury to an “entity” or to the
property of anentity. An*“entity” isdefinedin 11 U.S.C. 8 101(15) to include“person.” A “person”
is defined in 11 U.S.C. 8§ 101(41) as including individuals, partnerships, and corporations. Thus,
within the context of the Bankruptcy Code, acorporationisapersonwho may beinjured. Onetreatise
statesthat 8§ 523(a)(6) injuries are not confined to bodily harmand that “injury to intangible persona

or property rightsis sufficient.”*® While the United States Court of Appeals for the Tenth Circuit is

38 See Cain v. Kansas Corp. Com'n, 9 Kan. App. 2d 100, 673 P.2d 451 (1983), rev.
denied 235 Kan. 1041 (1984), quoting Goetz v. Board of Trustees, 203 Kan. 340, Syl. 1 6, 454
P.2d 481 (1969).

% Lawrence A. King, et d., 4 COLLIER ON BANKRUPTCY, 1523.12[2] (15th ed. rev. 2003).
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silent on the point, the magjority of courts considering this issue hold that 8 523(a)(6) injuries are not
limitedto bodilyinjuries.®® Indeed, the Supreme Court has suggested in dictathat fraud judgments may
appropriately be excepted from discharge under § 523(a)(6).4

Shore relies on the case Quarre v. Saylor (In re Saylor),* where the Ninth Circuit Court of
Appeals (“Ninth Circuit”) affirmed the Ninth Circuit Bankruptcy Appellate Panel’s (“BAP") holding
that unless the creditor has some actual right to possess the property fraudulently transferred, the
avoiding of a fraudulent transfer, standing alone, does not dictate that the bankruptcy court find the
existence of awillful and maliciousinjurytothe creditor’ s property. InSaylor, the creditor asserting
a8523(a)(6) discharge exceptionhad obtained ajudgment instate court for breach of contract against
a company controlled by the debtors in bankruptcy. During the pendency of the state court contract
case against the company and one of the debtors, the debtors transferred some real estate owned by

themto athird party for little or no consideration. When the creditor proceeded against the Saylors

40 See Printy v. Dean Witter Reynolds, Inc., 110 F.3d 853, 858 (1st Cir. 1997) (discharge
exceptions § 523(a)(2) and § 523(a)(6) are not mutually exclusive; text of § 523(a)6) does not
preclude invocation by aggrieved party whose injury sounds in fraud, citing In re Dorsey, 162
B.R. 150, 155-56 (Bankr. N.D. IIl. 1993)); In re Anderson, 30 B.R. 229, 232 (Bankr. S.D. Fla.
1983) (civil penalty judgment for violation of labor statute was excepted from discharge;
economic injury is sufficient under § 523(a)(6)); Mazurczyk v. O’ Neil, 268 B.R. 1, 5 (Bankr. D.
Mass. 2001) (civil damage judgment for illegal tape recording of communications; injury under 8
523(a)(6) not limited to bodily injury); In re Rosenberger, 208 B.R. 445, 447 (Bankr. C.D. IlI.
1995) (debtor’sfelony conviction for having sexual relations with 17-year old student; injury
under 8 523(a)(6) is not limited to bodily injury or physical abuse); In re McGuffey, 145 B.R.
582, 592 (Bankr. N.D. Ill. 1992) (discrimination judgment for actual and punitive damages; 8§
523(a)(6) imposes no requirement of bodily injury or physical abuse).

4 See Grogan v. Garner, 498 U.S. 279, 282 n. 2 (1991) (“Arguably fraud judgmentsin
cases in which the defendant did not obtain money, property, or services from the plaintiffs and
those judgments that include punitive damages awards are more appropriately governed by 8
523(a)(6).")

%2178 B.R. 209 (9th Cir. BAP 1995), aff'd 108 F.3d 219 (9th Cir. 1997).
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individually under the CaliforniaUFTA, they filed their chapter 7. The creditor then took exception
to thelir discharge, asserting that the transfers were willful and malicious acts that had damaged his
property interests, namely the creditor’ sfraudulent transfer rights. Whenthe Saylorsfailed to respond
to hisadversary complaint, the creditor sought a default judgment. The bankruptcy court required the
creditor to make an evidentiary record in support of his claimand, after hearing his evidence, denied
judgment, finding that the creditor had not proven the elements of § 523(a)(6).** The BAP affirmed
and the Ninth Circuit, relying with approval on the BAP' s opinion, affirmed as well.

The BAPrejected the creditor’ s unsupported claim that hisrights under the California UFTA
supported his discharge exception claim:

Rather, [creditor] argues that, since the California Uniform Fraudulent Transfer Act

gives himsubstantial remediesagainstthe property, he hasaninterestinthat property.

Even if that were so, it does not follow that Quarre has aright to payment from the

Saylors resulting from their transfer, or a property interest damaged by the transfer.

Absent either aright to payment or adamaged property interest, thereis no debtwhich

could be nondischargeable, and the complaint does not state aclaim for relief.*
Atthesame time, the BAP expressly rejected the creditor’ s claimthat hisright to avoid the fraudulent
transfer was, inand of itself, a property right that had been damaged, thereby further undermining his
§ 523(a)(6) clam.” Simply put, the creditor in Saylor failed to demonstrate what, if any state law
property interest of his was damaged by the debtors’ willful acts.

While Shore may not haveinjured McCain’s property, Saylor addresses avery different set
of facts. The creditor in Saylor did not have a UFTA judgment against the debtor that it was

attempting to except from discharge. The creditor only had ajudgment for breach of contract. Thus,

4 108 F. 3d at 220.
“ 178 B.R. at 215.
“ 1d.
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the creditor did not have prior findings that the debtor had engaged in fraudulent conduct. I1n our case,
McCainholdsaUFTA judgment against Shore, already determining that Shore acted with actual intent
to hinder, delay or defraud McCain.

Inaddition, the debtor in Saylor was not the transferee of the property transferred. Rather, the
debtor was the transferor of the property. The creditor asserted an actua property interest in the
transferred assets by virtue of state law. In our case, Shore, as the recipient, directly or indirectly,
of the transferred funds, was the transferee. Here, Shorewas not McCain’ sdebtor until the state court
entered the UFTA Judgment. McCain does not assert a property interest in the funds transferred.
Rather it assertsthat it was the victimof intentional fraud whichwas remedied by the UFTA Judgment
of damages. Saylor isof no help to Shore here.

The State Court Case and this adversary proceeding share common issues, the most critical
being whether Shore acted intentionally with knowledge his actions would harmMcCain. The state
court found that he did. This satisfiesthe “identical issue” element of collateral estoppel.

Moreover, the proceedings in the State Court Case viewed asawhol e satisfy the“full and fair
opportunity” element. At issue from the beginning of the State Court Case was whether Shore had
caused the transfers of the funds with intent to hinder, delay, and defraud McCain, one of Allen’s
creditors. The matter was tried to the court after significant motionpractice. The state court issued
a reasoned and detailed order entering judgment, and that judgment was affirmed on appeal by the
Kansas Supreme Court. Shore was represented at all times and the issues that drive this proceeding
were present and in controversy inthe State Court Case. Shore had every opportunity and in fact did

contest them. #6

4 Shore did not lose in the State Court Case because he did not have the opportunity to
contest the issues, but because as the Kansas Supreme Court concluded, “[s]imply put, the trier of
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Conclusion

Insummary, by the operationof collateral estoppel, this Court must find as a matter of law that
the state court’ s determination that Shore’s actions were done with actual intent to defraud McCain
and that McCain was injured, dictate a conclusion that Shore did willfully and maliciously injure
McCain and that Shore's debt (the UFTA Judgment) should be excepted from discharge under 8
523(a)(6). Shore sfraud isapparent from the state court’ sfindings asis his apparent knowledge that
hisactions would injure McCain’ seconomicinterests. Kansaslaw allowstheimposition of punitive
damagesin this situation under KAN. STAT. ANN. 8 60-3702 and Kansas case law makes clear that
fraudulent conveyanceor transfer actions can, inappropriate circumstances, supporttheaward of such
damages.*’

There being no factua controversy in this adversary proceeding that precludes summary
judgment, McCain is entitled to judgment as a matter of law on its § 523(a)(6) clam. The Court
GRANTSthe motionfor partial summary judgment. McCain’s UFTA Judgment againgt Shore in the
amount of $124,950 actual damages, $20,000 punitivedamages, and $66.50 in costs i s excepted from
Shore’ s discharge pursuant to 11 U.S.C. §523(a)(6).* A separate Judgment on Decision will issue

this day.

fact did not believe Shore' s story.” 275 Kan. at 19.
47 Seen. 5, supra.

48 Although this Court’ s research did not uncover any Tenth Circuit authority on the issue,
the weight of authority holds that punitive damages are excepted from discharge where they are
based on the same underlying conduct that warrants the nondischargeability of actual damages. See
Fischer v. Scarborough (In re Scarborough), 171 F.3d 638, 644-45 (8th Cir. 1999); Abbo v.
Rossi, McCreery & Assocs., Inc. (Inre Abbo), 168 F.3d 930, 931-32 (6th Cir. 1999); Hagan v.
McNallen (Inre McNallen), 62 F.3d 619, 626-27 (4th Cir. 1995); Moraesv. Adams (Inre
Adams), 761 F.2d 1422, 1428 (9th Cir. 1985).
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Dated this day of January, 2004.

ROBERT E. NUGENT

CHIEF BANKRUPTCY JUDGE

UNITED STATES BANKRUPTCY COURT
DISTRICT OF KANSAS
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CERTIFICATE OF SERVICE

The undersigned certifiesthat acopy of theOr der Granting Par tial Summary Judgment was
deposited in the United States mail, postage prepaid on this 29th day of January, 2004, to the
following:

W. Thomas Gilman
Redmond & Nazar, LLP
Ninth Floor

200 West Douglas
Wichita, KS 67202

Glen Fredric Shore
31276 SW 50
Benton, KS 67017

Mark J. Lazzo
129 E. Second St.
Wichita, KS 67202

Todd Allison

Klenda, Mitchell, Austerman & Zuercher, LLC
301 N. Main

Suite 1600

Wichita, KS 67202

D. Michadl Case
400 Commerce Bank
150 N. Main
Wichita, KS 67202

U. S. Trustee

500 EPIC Center
301 N. Main
Wichita, KS 67202

Janet Swonger,
Judicial Assistant to the
Honorable Robert E. Nugent

-18-



