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NOT DESIGNATED FOR PUBLICATION

IN THE UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF KANSAS

IN RE: )
)

DYNAMIC TOOLING SYSTEMS, INC., ) Case No. 04-15900
) Chapter 11

Debtor. )
________________________________________________)

)
R & F INTELLECTUAL PROPERTY )
ACQUISITION, INC., )

)
Plaintiff, )

)
)

vs. ) Adversary No. 06-5476
)

HANTOVER, INC., )
)

Defendant. )
________________________________________________)

REPORT AND RECOMMENDATION  TO GRANT HANTOVER, INC.’S MOTION TO
WITHDRAW THE REFERENCE OF THIS ADVERSARY PROCEEDING

SO ORDERED.

SIGNED this 12 day of June, 2007.

________________________________________
ROBERT E. NUGENT

UNITED STATES CHIEF BANKRUPTCY JUDGE

____________________________________________________________



1  Dkt. 11, 19.

2  Dkt. 13.
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Defendant Hantover Industries, Inc. (“Hantover”) seeks an order from the District Court

withdrawing the reference of this adversary proceeding from the Bankruptcy Court for cause as

provided for by 28 U.S.C. § 157(d) as implemented by Fed. R. Bankr. P. 5011 and D. Kan. Rule

83.8.6(a)(6).1  Plaintiff R&F Intellectual Property Acquisition, Inc (“RF”) objects.2  D. Kan. Rule

83.6.6(f) provides that upon filing a motion to withdraw the reference, the Bankruptcy Court will

submit a written recommendation to the District Court as to whether the reference should be

withdrawn.  After careful review of the parties’ submissions and hearing oral argument on February

14, 2007, the Court recommends to the District Court that Hantover’s motion to withdraw the

reference for cause be granted.

Factual Background

Hantover and RF’s parent company, Bettcher Industries, Inc (“Bettcher”) have been involved

in significant legal controversies in various other courts for several years.  With the filing of

Dynamic Tooling Systems, Inc.’s bankruptcy case here, these two parties have found a further forum

in which to air their differences.  Debtor Dynamic Tooling Systems, Inc. (“DTS”) was a small

Wichita machine shop whose president, Dennis Ross, developed and patented a rotary cutting tool

for deboning animal carcasses used in the meat packing industry.  The tool has parts interchangeable

with those sold by Bettcher, the acknowledged market leader in this somewhat narrow field.  In June

of 2003, Hantover entered into a Distributorship Agreement (“Agreement”) with DTS under which

Hantover would be DTS’s exclusive distributor for a period of ten years commencing June 1, 2003,

in return for which DTS granted Hantover a perpetual license to use DTS’s intellectual property



3  Bettcher apparently took this route after DTS spurned Bettcher’s efforts to acquire
DTS.

4  Case no. 04-15900, Dkt. 259, 274.

5  The Bettcher plan treats the Agreement as an executory contract under 11 U.S.C. § 365.
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(including its rotary tool design).  Under the terms of the Agreement, when it terminated, Hantover

would retain DTS’s perpetual license so that Hantover could continue to manufacture and sell these

knife components and, necessarily compete with Bettcher.   DTS fell on hard times and, in 2004,

filed a chapter 11 petition in this Court.  Beginning in 2006, Bettcher acquired both secured and

unsecured claims in DTS’s bankruptcy case until it held DTS’s bank’s secured claim and nearly all

of the unsecured claims.3  Bettcher therefore became the dominant creditor in the case, adopting a

very aggressive posture.

In 2006, both DTS and Bettcher proposed plans of reorganization in the bankruptcy case.

On the eve of the confirmation hearing, Bettcher and the debtor arrived at a settlement by which

DTS withdrew its plan and its objections to Bettcher’s plan.  This Court confirmed Bettcher’s plan

over Hantover’s objections4 and Hantover appealed the confirmation order to the Tenth Circuit

Bankruptcy Appellate Panel.  That appeal remains pending, but, in this Court’s view, the pendency

of that appeal does not deprive this Court of jurisdiction over the present adversary proceeding or

of making a recommendation to the District Court concerning the disposition of the instant motion.

Under Bettcher’s plan as confirmed, Bettcher funded RF, a subsidiary, which will in turn pay

the unsecured creditors in full, up to $750,000 in the aggregate, and reject the Agreement under §

365(a).5  RF rejected the Agreement in open court at the August 22, 2006 confirmation hearing and,



6  When an executory contract is rejected, the non-debtor party may assert a claim for
damages arising from the rejection, treating that action as a breach that occurred immediately
before the bankruptcy case was filed.  11 U.S.C. § 365(g).  To the extent the Agreement involves
the licensing of intellectual property, the non-debtor licensee may treat the contract as terminated
immediately prepetition or may opt to retain its license rights for the duration of the contract. See
11 U.S.C. § 365(n).  Hantover has filed a claim. See Claim No. 16 filed September 21, 2006.

7  See Fed. R. Bankr. P. 3007.
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thereafter, Hantover filed a claim for rejection damages in excess of $2.9 million.6  Hantover claims

that it has sustained or will sustain damages allegedly due to the prepetition breach of the

Agreement.  The enumerated damages appear to be the result of (1) anticipated loss of sales of the

DTS products; (2) expense incurred by Hantover in drawings, tooling, and equipment to

manufacture the DTS product; and, curiously, (3) loss of reputation.

On October 24, 2006, RF filed the ten-count adversary complaint that is the subject matter

of this motion.  By its complaint, RF objects to Hantover’s claim.7  In grand theory, RF asserts that

Hantover took advantage of its superior market position in the rotary knife industry to cause DTS

to enter into the Agreement, an Agreement that RF alleges should be declared void ab initio.  That,

in turn, allowed Hantover to predominate DTS’s business by influencing or forcing Dennis Ross to

manage DTS to Hantover’s advantage and to the detriment of DTS’s creditors (not to mention

Bettcher, its principal competitor).  This Court attaches a copy of the complaint to this

recommendation for the District Court’s convenience.  Highly summarized, RF’s complaint alleges

the following causes of action:

1. The Agreement was entered into  for an illegal purpose (the domination of DTS) and

is therefore void.

2. The Agreement is void for lack of consideration.



8  KAN. STAT. ANN. § 33-204(a)(1) (2000).

9  KAN. STAT. ANN. § 33-204(a)(2) (2000).
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3. The assignment of the perpetual license is a fraudulent transfer of DTS’s intellectual

property based on actual fraud and is avoidable under the Kansas Uniform Fraudulent Transfer Act

(“KUFTA”).8

4. The perpetual license transfer is an avoidable fraudulent transfer based on

constructive fraud under the KUFTA.9

5. Hantover aided and abetted Dennis Ross’ breach of his fiduciary duty to DTS and

its creditors.

6. The Agreement essentially reduced DTS to being an instrumentality or alter ego of

Hantover.

7. Hantover contributed to the deepening insolvency of DTS.

8. Because of Hantover’s numerous misdeeds, its claim should be equitably

subordinated to those of the other creditors.

9. Hantover’s claims (including an administrative expense claim) should be disallowed

because they are unenforceable under applicable law as provided by 11 U.S.C. § 502(b)(1).

10. DTS’s transfer of $2,703 to Hantover is an avoidable preference under 11 U.S.C. §

547(b).

For counts five, six, and seven, RF seeks compensatory damages in excess of $750,000 and punitive

damages of $1.5 million.

In Hantover’s answer timely filed December 4, 2006, it demanded a jury trial on each



10  In doing so, Hantover was protecting its right to a jury trial and following Stainer v.
Latimer (In re Latimer), 918 F. 2d 136, 137 (10th Cir. 1990) which holds that to avoid waiver of
the right to jury trial, a party must combine the request for jury trial with a request for transfer to
the district court.

11  Dkt. 8 and 11.

12  D. Kan. R. 83.8.6(c) provides for a withdrawal motion to be filed within 20 days of
service of the summons or entry of appearance.  Fed. R. Bankr. P. 7012(a) provides for an
answer to the adversary complaint to be filed within 30 days of issuance of the summons. 
Technically, Hantover’s motion is untimely under Rule 83.8.6(c) because it was originally
embedded in Hantover’s timely answer and timely jury trial demand, which were filed December
4, 2006, more than 20 days after service.  As RF has not raised the timeliness of the motion as an
objection, and because Hantover has timely exercised its right to a jury trial, Fed. R. Civ. P.
38(b), and complied with the Tenth Circuit’s mandate in Latimer, supra at footnote 10, I
recommend that it be considered on its merits.  In any event, the District Court may withdraw the
reference on its own motion and waive the timeliness of the motion under its local rule. See 11
U.S.C. § 157(d).  More importantly, Hantover has demanded a jury trial that, under the language
of 28 U.S.C. § 157(e) and Kaiser Steel Corp. v. Frates (In re Kaiser Steel Corp.), 911 F.2d 380
(10th Cir. 1990) this Court cannot conduct, further recommending the District Court to consider
the merits of this matter.
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eligible cause of action and requested that the reference be withdrawn.10  Upon being directed to file

its Motion for Withdrawal of the reference in a separate pleading, Hantover did so on December 21,

2006.11

Analysis

A. Procedural Posture

This adversary proceeding was filed on October 25, 2006.  Hantover first requested

withdrawal of the reference on December 4, 2006.12  On January 11, 2007, pursuant to this Court’s

order and standing procedure under Fed. R.  Bankr. P. 7026 and Fed. R. Civ. P. 26, the parties filed

their Report of Parties Planning Meeting under Rule 26(f).  This Court adopted that Report by order

dated January 23, 2007, setting deadlines for discovery of June 29, 2007, final pre-trial order of

September 14, 2007, and dispositive motions by August 31, 2007.  Based on the parties’ conduct



13  The statute does not define what constitutes “cause” for permissive withdrawal of the
reference. 

14  D. Kan. Rule 83.8.6(a)(6).

15  See U.S. CONST. amend. VII; See also 28 U.S.C. §1411(a).
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during the bankruptcy case, there is little reason to believe that this matter can be successfully

mediated.

B.  Legal Standards

28 U.S.C. §157(d) governs both a permissive and mandatory withdrawal of the

reference to bankruptcy court and provides:

The district court may withdraw, in whole or in part, any case or
proceeding referred under this section, on its own motion or on timely
motion of any party, for cause shown.  The district court shall, on
timely motion of a party, so withdraw a proceeding if the court
determines that resolution of the proceeding requires consideration
of both title 11 and other laws of the United States regulating
organizations or activities affecting interstate commerce. [Emphasis
added.].

Hantover seeks withdrawal of the reference for cause.13  The stated grounds for cause are: (1) RF’s

state law and common law claims are not “core” and predominate the adversary proceeding; and (2)

Hantover is entitled to a jury trial on many of RF’s claims.14 

The statute further addresses instances where the right to a jury trial is implicated in the

referred proceedings:

If the right to a jury trial applies in a proceeding that may be heard
under this section by a bankruptcy judge, the bankruptcy judge may
conduct the jury trial if specially designated to exercise such
jurisdiction by the district court and with the express consent of all
the parties.

28 U.S.C. §157(e) (Emphasis supplied.).15  Hantover has implicitly denied that consent.



16  28 U.S.C. §157(a) and (b); D. Kan. Rule 83.8.5.

17  As the statute makes clear, the fact that the adversary proceeding may involve
application of state law does not, in and of itself, compel a determination that the proceeding is
non-core. See 28 U.S.C. §157(b)(3). 

18  See William L. Norton, Jr., Norton Bankruptcy Law and Practice 2d § 8:1 (West
2004). 

19  28 U.S.C. §157(b)(1) and (c).
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The United States District Court for the District of Kansas has by order referred bankruptcy

cases and proceedings to the bankruptcy judges in the District of Kansas, including core proceedings

arising under title 11 of the United States Code.16  Core proceedings are defined, in part, in 28

U.S.C. § 157(b)(2).  This Court has a duty to determine whether the adversary proceeding is a core

proceeding.17

In determining whether to withdraw the reference for cause, courts typically consider (1)

whether the claims asserted are core or non-core proceedings under 28 U.S.C. § 157(b) and are legal

or equitable in nature; (2) whether withdrawal of the reference will further or diminish the goal of

uniform administration of bankruptcy cases; and (3) whether the matters implicated by the

proceeding are more typically tried in District Court.18

1. Core vs. Non-core

Whether a proceeding is core or non-core is important to determine the extent of the

bankruptcy court’s jurisdiction.  The bankruptcy court may hear, determine and enter judgment in

core proceedings while it may only make proposed findings of fact and conclusions of law to the

District Court in non-core proceedings, absent the consent of the parties.19  Congress enacted an

inclusive list of core proceedings in 28 U.S.C. § 157(b).  Certain of the causes of action pled by RF

fall within the listings contained in the statute.  Certainly the claims relating to disallowance of



20  See 28 U.S.C. § 157(b)(2)(B) (allowance of claims) and §157(b)(2)(F) (determination
of preferences).

21  28 U.S.C. § 157(b)(2)(H) (determine fraudulent conveyances); § 157(b)(2)(B)
(allowance of claims); and § 157(b)(2)(C) (counterclaims of estate against a claim). See In re
Wencl, 71 B.R. 879 (Bankr. D. Minn. 1987) (claim under Minnesota version of UFTA is core).

22  See In re Gardner, 913 F.2d 1515, 1518 (10th Cir. 1990) (Core proceedings are those
that have no existence outside of bankruptcy.).
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Hantover’s claim, the subordination of Hantover’s claims, and the avoiding of an alleged preferential

transfer under 11 U.S.C. § 547(b) (counts eight, nine and ten) are core.20  The issues concerning the

validity and enforceability of the Agreement (counts one through four) may be core because they

are, or are similar to, proceedings to determine or avoid fraudulent conveyances, seek determinations

that the Agreement is void and disallowance of Hantover’s claim based thereon, and are tantamount

to counterclaims against Hantover’s claim.21  The balance of the claims (counts five, six and seven)

could conceivably be deemed “other proceedings” under the catch-all provision of § 157(b)(2)(O)

or concern “administration” of the estate under § 157(b)(2)(A).  They could just as readily be

considered claims that do not depend on bankruptcy laws for their existence and could be brought

in another forum.22  But even assuming each of the causes of action in RF’s complaint are core

proceedings, the real factor in determining whether to withdraw the reference is whether Hantover

is entitled to a trial by jury on the claims and, if so, whether it waived its jury trial right by filing its

proof of claim in the bankruptcy case.

2. Legal vs. Equitable

Whether Hantover is entitled to jury trial on its claims is predicated upon the legal or

equitable nature of similar claims at the time the Seventh Amendment was ratified.  If the various

causes of action pled by RF would have been legal claims at ratification, absent a valid waiver of



23  See also, In re Kaiser Steel Corp., supra at footnote 12.

24  See Carnes v. Meadowbrook Exec. Bldg. Corp., 17 Kan. App. 2d 292, 836 P.2d 212
(1992) (breach of fiduciary duty is a legal claim); Official Committee of Unsecured Creditors v.
R.F. Lafferty & Co., Inc., 267 F.3d 340 (3rd Cir. 2001) (deepening insolvency is a legal claim). 
While there is a fair amount of authority that RF’s alter ego theory is a creature of equity, RF
seeks damages – a legal remedy.  This probably makes the claim a legal one or at a minimum,
may require the court to decide whether the alter ego doctrine applies and a jury to decide the
question of damages. See International Financial Services Corp. v.  Chromas Technologies
Canada, Inc., 356 F.3d 731 (7th Cir. 2004); Rebein v. Kost (In re III, Inc.), Adv. No. 05-6077,
2006 Bankr. LEXIS 299, * 34 -*39 (Bankr. D. Kan. Mar. 3, 2006)

25  In Granfinanciera, S.A. v. Nordberg, infra the Supreme Court held that a fraudulent
transfer claim seeking return of a determinate sum of money was legal in nature to which a right
of jury trial attached.  But where, as here, the fraudulent transfer claim is in the nature of
avoidance of property transfers (transfer of perpetual license to use intellectual property), and
does not seek return of a definite sum of money, the claim is an equitable one for which no right
to jury trial exists. See Senchal v. Carroll, 394 F.2d 797 (10th Cir. 1968), cert. denied 393 U.S.
979 (1968); In re Mozer, 10 B.R. 1002 (Bankr. Colo. 1981); In re Pilavis, 228 B.R. 808 (Bankr.
D. Mass. 1999) (distinguishing Granfinanciera, bankruptcy court held that trustee’s requested
remedy to avoid or set aside fraudulent transfer was equitable claim and no right to jury trial
attached.); In re Wencl, 71 B.R. 879 (Bankr. D. Minn. 1987) (where claim under state’s UFTA
sought avoidance or reversal of fraudulent transfers, the claim was equitable in nature).
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Hantover’s jury trial rights, Hantover will have made a strong case for withdrawal of the reference.

The bankruptcy courts’ jury trial powers are strictly proscribed by statute and rule.  28 U.S.C. §

157(e) provides that a bankruptcy judge may conduct a jury trial if the district court specially

designates it to do so and “with the express consent” of all the parties.23  Here, Hantover has

withheld that consent.

The Court believes that counts five, six and seven are clearly legal claims, representing what

may be characterized as tort actions for money damages, all of which would have been legal claims

predicated on case law or statutes at the time of ratification and, accordingly, triable to a jury.24 

Counts three and four seek to avoid alleged fraudulent transfers under state statute and are equitable

claims in this situation.25  Counts one and two seek declaratory relief that the Agreement upon which



26  Manning v. United States, 146 F.3d 808 (10th Cir. 1998) (plaintiff not entitled to jury
trial on claim for declaratory judgment under Declaratory Judgment Act where he did not request
monetary damages).

27  See Big Dog Motorcycles, L.L.C. v. Big Dog Holdings, Inc., 400 F. Supp. 2d 1273 (D.
Kan. 2005) (No right to jury trial existed in plaintiff’s trademark infringement action where only 
declaratory judgment that its conduct did not infringe upon, or unfairly compete with,
defendant’s trademarks, was sought); Mile High Industries v. Cohen, 222 F.3d 845 (10th Cir.
2000) (declaratory judgment pertaining to promissory note and mortgage executed in
conjunction with agreements for sale and lease back of a shopping center were equitable in
nature).

28  See 11 U.S.C. § 502(b)(1).

29  It is unclear whether the preference claim relates in any fashion to the Agreement that
is at issue in most of RF’s claims.

30  See Schoenthal v. Irving Trust Co., 287 U.S. 92, 53 S. Ct. 50, 77 L.Ed. 185 (1932)
(preference action seeking only monetary relief is an action at law and to which a right to jury
trial exists).
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Hantover’s claim is based is void and unenforceable.  These counts will be determined by

nonbankruptcy law.  Declaratory relief may be legal or equitable depending on the basic nature of

the underlying issues.26 I conclude that counts one and two are more likely equitable claims when

no request for damages is made.27  Count eight, seeking the equitable subordination of Hantover’s

claim, while predicated on § 510 of the Bankruptcy Code, is clearly an equitable proceeding that

would not have been subject to trial by jury in the Eighteenth Century.  Count nine relates to the

allowance of Hantover’s claim under § 502 but seeks no monetary relief.  It effectively asserts that

Hantover’s claim is unenforceable “under any agreement or applicable law” and is probably an

equitable claim.28  Count ten seeks recovery of a preference under 11 U.S.C. § 547(b).29  Unlike the

fraudulent transfer claims in count three and four, RF seeks return of a definite sum of money and

for that reason, the preference claim is probably a legal claim.30

In short, four of the ten counts (counts five, six, seven and ten) are legal claims triable to a



31  382 U.S. 323, 326-336, 86 S. Ct. 467, 15 L. Ed. 2d 391 (1966).
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jury and a timely demand has been made.  It further appears that some facts and circumstances that

supply the underlying basis for counts five through seven, which are clearly legal in nature, may also

relate to the basis for counts one through four, eight and nine.

3. Waiver of Right to Jury Trial on Legal Claims (Counts 5, 6, 7 and 10). 

But, as noted above, Hantover filed a proof of claim in the DTS bankruptcy case, implicating

the question of whether it has waived its right to a jury trial on its legal claims.  By filing a proof of

claim, Hantover has subjected itself to the court’s jurisdiction, but not necessarily for every purpose.

Hantover’s claim nominally arises out of the Agreement and seeks recompense for lost revenues,

the costs of retooling, the cost of equipment designed to manufacture the Trimmit product licensed

to it by DTS, lost parts and service sales, and “loss of reputation and marketing expense.”  All of

these claims arguably arise from the rejection of the Agreement by RF and are the proper subject

of a claim in the bankruptcy case.

What must be determined here, however, is whether the claims asserted by Hantover in its

proof of claim are so closely related to the subject matter of the claims raised by RF in its complaint

that Hantover has waived its jury trial rights.  In Katchen v. Landy, the United States Supreme Court

held that when a creditor presented a claim premised upon an action at law to the bankruptcy court,

the creditor subjected itself to bankruptcy jurisdiction and the claim was converted to an equitable

proceeding.31  In essence, the creditor had sought not a judgment at law, but a pro rata share of the

bankruptcy estate.  In two cases considering this issue under the 1978 Bankruptcy Code, the

Supreme Court has made clear that the contours of the waiver that occurs when proof of claim is

made are not unlimited.  First, in Granfinanciera, S.A. v. Nordberg, the Supreme Court concluded



32  492 U.S. 33, 109 S. Ct. 2782, 106 L. Ed. 2d 26 (1989).

33  498 U.S. 42, 111 S. Ct. 330, 112 L. Ed. 2d 343 (1990), reh’g denied 498 U.S. 1043
(1991).

34  Katchen v. Landy (In re Katchen’s Bonus Corner, Inc.), 336 F.2d 535, 536-37 (10th
Cir. 1964), aff’d on other grounds, Katchen v. Landy, 382 U.S. 323 (1966).

35  988 F.2d 1323 (2d Cir. 1993).
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that defendants in fraudulent transfer actions were entitled to a jury trial, but left the caveat that the

defendants in that particular case had not filed proofs of claim.32  Shortly thereafter, the Supreme

Court held in Langenkamp v. Culp that a creditor that filed a claim in a bankruptcy case had no right

to a jury trial on the bankruptcy trustee’s preference claim filed in response to the creditor’s claim.33

This waiver is not unlimited in scope and only extends to matters integrally tied up in the

allowance or disallowance of the claim.  The Tenth Circuit suggested as much in In re Katchen’s

Bonus Corner, Inc., where it held that when a creditor filed a claim and impliedly consented to the

bankruptcy court’s jurisdiction, that consent did not extend to claims not involving a setoff,

preference, or fraudulent transfer and which are wholly unrelated to the creditor’s claim.34  The

Tenth Circuit’s rule in Katchen remains good law today and, indeed, is the Circuit’s last

pronouncement on this point.  Another Circuit to have considered this point is the Second Circuit

in Germain v. Connecticut National Bank.35  There the court suggested that both Granfinanciera and

Langenkamp refer to the claims allowance process, requiring courts to look directly at § 502(d)

which provides for an entity’s claim to be disallowed where property could be recovered from the

entity under §§ 542, 543, 550, or 553 or if the entity is a the transferee of an avoidable transfer under

§§ 522(f), 522(h), 544, 545, 547, 548, 549, or 724(a) unless the entity has turned over the property

or repaid the transfer.  Under the Second Circuit approach, filing a proof of claim does not waive



36  Id. at 1327.
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the claimant’s jury trial rights with respect to actions that might augment the estate but have no

impact on the entity’s claims.36

Hantover’s filed claim arises out of the terms and the existence of the Agreement.  Not all

of RF’s claims are entirely tied up in the Agreement or impact Hantover’s claim.  Certainly, counts

one and two, seeking declarations that the Agreement is void make up the basis of defenses to

Hantover’s claim under § 502(b)(1).  Counts three and four seeking to avoid fraudulent transfer of

the perpetual license under the Agreement clearly fall within the ambit of counterclaims to filed

claims as those actions lie against Hantover under § 544 and form the basis for disallowing

Hantover’s claims under § 502(d).  Counts one through four are in any event equitable claims and

not triable to a jury.  RF’s legal claims –  counts five, six, and seven, asserting the tort-based claims

of aiding and abetting a breach of fiduciary duty, alter ego, and deepening insolvency, do not appear

to be bars to the enforceability of the Agreement and allowance of Hantover’s claim under § 502(d).

I therefore conclude that Hantover did not waive its jury trial right for those causes of action by

filing a proof of claim.  Counts eight and nine seeking equitable subordination of Hantover’s claim

and asserting objections to the allowance of Hantover’s claim, are claims that would either bar

allowance of Hantover’s claim under § 502(d) or are creatures of equity as to which there is no jury

trial right in the first place.  Count ten, seeking to recover a preference is a legal claim but the Court

is unable to determine whether this preference claim is intertwined with Hantover’s rejection

damages or impacts it any fashion since RF has not linked the preferential payment to the

Agreement.  It is one of the types of claims enumerated in § 502(d) that may bar allowance of

Hantover’s claim.
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Based upon the adversary complaint before it, the Court concludes that Hantover has not

waived its jury trial right as to RF’s legal claims and tort counts – counts five, six and seven – by

filing its proof of claim.  Hantover did not have jury trial rights in RF’s equitable claims – counts

one through four, eight and nine.  The Court is unable to reach a reasoned conclusion as to count ten

based upon the limited allegations before the Court to determine whether Hantover waived its jury

trial rights with respect to this legal claim.

C. Judicial Economy

Many of the RF counts are, as noted above, core proceedings.  Several of the RF counts are

equitable claims to which Hantover has no right to a jury trial.  Nevertheless, Hantover has not

waived its jury trial rights as to counts five, six and seven and, absent consent by Hantover to these

matters being tried by a bankruptcy judge, Hantover is entitled to a jury trial in the District Court

on these tort claims.  Judicial economy dictates that the core counts be tried by the same court and

at the same time the other counts are tried.  The District Court may order the trial such that the issues

in the non-jury triable core and equitable proceedings not be presented to the jury.  It appears that

much of the evidence to be presented in support of or in opposition to RF’s complaint relates to all

of the counts.   There would be little purpose in requiring the parties to present this evidence twice,

once to the bankruptcy judge on the core, equitable counts and again to the District Court on the jury

triable counts.  Moreover, while this Court has lengthy experience in this case, that experience has

been largely administrative in nature, dealing with scheduling, discovery disputes, and conducting

substantive, but non-evidentiary hearings.  This Court cannot candidly say that it has a wealth of

knowledge of the facts underlying RF’s claims.



37  The Court notes that Hantover has since filed a motion to dismiss RF’s adversary
complaint pursuant to Fed. R. Civ. P. 12(b)(6). See Dkt. 25.
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Conclusion

I therefore recommend that Hantover’s motion to withdraw the reference for cause be

GRANTED and that the District Court try all of the matters raised in RF’s complaint.  That said, the

District Court may wish to allow this Court to retain the reference for all pre-trial matters of

administration as well as to make recommendations concerning dispositive motions.37  This Court

stands ready to perform such duties as the District Court deems fit.
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