IN THE UNITESSTATESBANKRUPTCY COURT

FOR THE DISTRICT OF KANSAS

IN RE:

JOHN BRADFORD PAY NE, Case No. 03-40475-7

N N N N N

Debtor.
MEMORANDUM AND ORDER DENYING DEBTOR’S
MOTION FOR RECONSIDERATION

This matter is before the Court on Debtor, John Payne's (hereinafter “Payne’), Motion for
Reconsderationt of the Order Denying Debtor's Motion to Set Aside Order Sustaining Trustee's
Objection to Debtor’'s Homestead Exemption.? In other words, this isamotion to reconsider the denia
of a previous motion to reconsider. The Court has jurisdiction to decide this matter,® and it is a core
proceeding.*
. FINDINGS OF FACT
1 On April 17, 2003, the Chapter 7 Trustee (hereinafter “ Trustee’) filed an Objection to Debtor’s

Homestead Exemption (hereinafter “ Trustee' s Objection”).
2. The Trusteefiled and served a notice of her objectionwithan objectiondeadline of May 6, 2003,

and an opportunity for hearing, if any response wasfiled, on May 14, 2003. Debtor did nat file

Doc. No. 28.
’Doc. No. 27.
328 U.S.C. §1334.

428 U.S.C. § 157(b)(2)(B).



aresponse by the deadline of May 6, 2003, and no hearing was held. The Trustee could, and
should, have submitted a proposed order, on May 16, 2003.°

On September 4, 2003, the Trustee filed a related Adversary Proceeding seeking turnover of the
fundsredized by Debtor fromthe post-petition sde of his Kansashomestead. The Trusteedleged
that the sale of the Kansas homestead was closed one day after the filing of bankruptcy, and that
the Debtor has not used the proceeds to reinvest inanother homestead inKansas. The Complaint
was mailed to Debtor on September 11, 2003 at the address contained for him in the court file,
P.O. Box 1972, Sharpsburg, N.C. 27878.

This Sharpsburg, N.C. address is identicd to the address that Debtor’s counsdl had sent to the
Clerk of the Court by letter dated May 21, 2003, in compliance with Fed. R. Bank. P. 4002(5),
which requires debtors to file with the court a satement of any change of address.

Although the Trustee delayed providing to the Court an order sustaning her objectionto Debtor’s
Homestead Exemption, when it was ultimately presented to the Court, it wasimmediately signed
on September 8, 2003 (hereinafter “ September 8, Order”) because there had been no response
any time between itsfiling in April, and its presentation in early September, 2003.

On September 22, 2003, fourteen days after the Court entered the September 8, Order, and
severd days after Debtor (and his counsel) would have received a copy of the Complaint in the
Adversary Proceeding, Debtor, through counsd, filed a Motion to Set Asde Order Sugtaining

Trustee's Objection to Debtor's Homestead Exemption (hereinafter “Motion to Set Asde’).

5See D. Kan. LBR 9004.1(h).



10.

11.

Debtor’s move to North Carolina and counsd’ s attendant |oss of contact with Debtor were noted
as the only reasons for Debtor’s failure to file any response to the Trustee's April 17, 2003
Objection.

Although the Motionto Set Asde attempted to explain why no response wasfiledto the Trustee's
April 17, 2003 Objection, it did not attempt to explain why the Motionto Set Asidethe order was
filed more than ten days &fter the date of the Order.

Debtor’s Motion to Set Aside was heard on October 30, 2003, and the Court continued the
meatter to a January 7, 2004 hearing, requiring counsel to file a brief outlining why the motion to
vacate wasfiled out of time, and why that congtituted excusable neglect such that the Court should
vacate the order. The brief was due November 19, 2003.°

The Court aso ordered the partiesto filea Stipulation of Facts by November 14, 2003 regarding
Debtor’s claimed excusable neglect.’

The Court received no Stipulation of Facts on or before November 14, 2003, or at any time
theresfter, and no brief was recaeived from Debtor onor before November 19, 2003. In addition,
no mation was made to file those pleadings out of time.

Clerk’ s staff contacted the office of counsd for Debtor about the missing stipulation and brief on
November 19, 2003 and again November 20, 2003, speaking each time witha gaff member, and

Clerk’ s g&ff then notified this judge about the missng pleadings. Because of the importance of

6See Doc. No. 26.

Id.
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13.

14.

15.

deciding cases onthelr merits, instead of by default, the Court directed the Clerk to makeonelast
contact. 1t was made November 25, 2003, by a telephone call to Debtor’s counsd’ s office®
The Court then dlowed 15 more days, after this series of court contacts, for the pleadingsto be
filed. When they were not, the Court entered the Order Denying Debtor’s Motion to Set Aside
Order Sugtaining Trustee' s Obj ectionto Debtor’ sHomestead Exemptionon December 10, 2003,
finding that Debtor had failed to prosecute the untimely Motion to Set Aside.

Debtor’ scounsd filed no Motion to Reconsider that order, but on December 22, 2003, the Court
received a letter® from Debtor, individudly, asking for “help ... in resolving [my] Situation.”
Becausethat |etter was received on the tenth day after entry of the December 10, 2003 order, the
Court liberdly treated it as atimely Motionfor Reconsi deration of the Court’ sDecember 10, 2003
order denying the untimely September 22, 2003 Motion to Set Aside.

On December 23, 2003, thisCourt sent an acknowledgment |etter back to Mr. Payne, withacopy
to his counsdl and to Trustee, indicating there was a Scheduling Conference in the companion
Adversary Proceeding set for January 7, 2004, and that if he intended to pursue the
reconsderation, his* attorney should file a memorandum with the Court prior to January 7, 2004,
0 that the Trustee and the Court will know the legal bases for any such motion.”°

As of January 7, 2004, no brief had beenfiled. The Court then gave the parties an opportunity to

try to reach a settlement, which they requested, but upon no settlement being reached, the Court

8See Clerk notes, Court file.
9See Doc. No. 28.
191d. at p. 2, and Scheduling Order, Doc. 30.
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17.

18.

set February 20, 2004 as yet another deadline for filing the brief whichshould have beenfiled, on
the issue of excusable neglect, by September 18, 2003. Debtor’s counsel did file the brief on
February 11, 2004, but, again, no stipulation of facts has ever been received.

Debtor’s counsel originaly argued, in his September 22, 2003 Mation to Vacate, that hisfalure
to file aresponse to Trustee's Objection to Homestead Exemption, between May 6, 2003 and
September 22, 2003, was due to hisdient moving out of state, and hisinability to contact hisclient.
Counsal now forthrightly admits, in his February 20, 2004 Memorandum, that that statement was
not true. He admitsthat he did in fact notify the Court on May 21, 2003 of Debtor’ s change of
address, but now clams that he “did not notice the change [of address] was in his file until
sometime in October of 2003 ..."**

Instead of relying on his client’ s absence, Debtor’ s counsdl now reliesonthe fact that he had been
involved in his own persond divorce and custody proceedings as the “ excusable neglect” in imdy
filing the origind Motion to Vacate the Court’s default order granting Trustee’s Objection to
Homestead Exemption. No affidavit was presented outlining the period during which he was
incapacitated infulfilling hislegal duties, what effortsweretakento have hislega business covered
by other competent counsd, or eventhe degree of incapacitation caused by hisfamily situation, and
no stipulation of facts exists on this or any other issue.

Debtor admitted in his December 22, 2003 letter that by that date, he had fully spent the aleged
$28,000 in homestead proceeds that were the subject of Trustee's April 17, 2003 objection to

exemption, and that “I’ mhaving trouble making endsmeet. | not (sic) evensurel’ |l be ableto pay

1 See Doc. No. 32, 1 10.



my next months (Sic) rent.”*2 At the time of the objection, Trustee aleged that Debtor had

admitted spending approximately $15,000 of the $28,000 as of the date of the § 341 hearing held

April 1, 2003.
[I. ANALYSS

A. Standard of Review for Motionsfor Reconsideration

As noted above, thisis actualy Debtor’s Motion to Reconsider the Court’s denid of hisorigind
Motion to Vacate. Pursuant to D. Kan. Rule 7.3, therefore, Debtor must outline any intervening change
in controlling law, the availability of new evidence, or the need to correct clear error or prevent manifest
injugticeinorder to preval onthisMation. Debtor only argues that it was his counsdl’ s excusable neglect
that has resulted in manifest injustice to him, and does not rely on the other factors. Where the ground
aleged is excusable neglect under Rule 60(b)(1), “‘[t]he burden is upon the party moving to have the
judgment set aside to plead and prove excusable neglect.’” 3

B. Debtor cannot be relieved of September 8 Order under Rule 9023

Extensons of time inbankruptcy cases are generdly governed by Fed. R. Bankr. P. 9006(b). It
provides asfollows

“(1) IN GENERAL. Except as provided in paragraphs (2) and (3) of this subdivison, when an

act isrequired or alowed to be done at or withina specified period by these rules or by anotice

given thereunder or by order of court, the court for cause shown may &t any timein its discretion

(2) withor without motionor notice order the period enlargedif the request therefor ismade before
the expiration of the period origindly prescribed or as extended by a previous order or (2) on

2See Doc. 27.

B¥Inre Folger, 149 B.R. 183, 185 (D. Kan. 1992) (quoting Pelican Prod. Corp. v. Marino,
893 F.2d 1143, 1146 (10th Cir. 1990)) (emphasisin origindl).
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motion made after the expiration of the specified period where the failure to act was the result of
excusable neglect.

(2) ENLARGEMENT NOT PERMITTED. Thecourt may not enlargethetimefor taking
action under Rules ... 9023, and 9024."%

As Rule 9006(b)(1) unequivocaly states, the Court may, under certain conditions, enlarge the time for an
act where the failure to act was caused by excusable neglect. Enlargement is not permitted, however, if
it isincongstent with Rules 9023 and 9024.

Debtor’s motion is properly considered either as a motion to dter or amend the judgment under
Fed. R. Civ. P. 59(e), whichismade applicable to bankruptcy cases pursuant to Fed. R. Bankr. P. 9023,
or asamoetion for relief from judgment under Fed. R. Civ. P. 60(b), whichis made applicable pursuant to
Rule 9024. Rule59(e) requiresthat any motion to dter or amend befiled no later than ten days after entry
of judgment. Debtor did not file his September 22, 2003 motion to vacate within ten days of the
September 8, Order, and therefore that motion was untimely under Fed. R. Civ. P. 59(e).

C. Debtor cannot bereieved of September 8 order under Rule 9024

Having aready found that Rule 9023 does not provide rdief, because the Motionwasfiled outside
the required ten day period, the Court now looks to Bankruptcy Rule 9024. It states that

“On motion and upon such terms as are just, the court may relieve a party or aparty’s

legal representative from afina judgment, order, or proceeding for the following reasons.

(1) mistake, inadvertence, surprise, or excusable neglect; ... or (6) any other reason

judtifying relief from the operation of the judgment. The motion shal be made within a

reasonable time, and for reasons (1), (2), and (3) not more than one year after the
judgment, order, or proceeding was entered or taken.”*®

Fed, R. Bankr. P. 9006(b).

BFed. R. Bankr. P. 9024.



As the Didtrict Court in Kansas has noted, “the ‘mistake’ provison in Rule 60(b)(1) provides for the
recong deration of judgments only where (1) aparty has made anexcusable litigationmistake ... or (2) the
court has made a substantive mistake of law or fact in the find judgment or order.”*® Debtor does not
contend that the Court has made any mistake of law or fact, therefore the Court will only focus oncounsd’s
dleged excusable neglect in not timdy filing the Motion to Set Aside the September 8, 2003 order to
determine whether it condtitutes an “excusable litigation mistake.”

The Supreme Court has stated that “[t]he ordinary meaning of neglect is to give little attention or
respect to amatter or ... to leave undone or unattended to especidly through cardlessness.”!’ However,
“carelessness by alitigant does not afford abasis for relief under Rule 60(b)(1).”*® Rule 60(b)(1) provides

relief for misakesthat are inadvertent, excusable, and involve something more that mere carelessness™

In deciding whichtypes of neglect are excusable, the Supreme Court noted in a case dedling with
late damsthat “the determinationis at bottom an equitable one, takingaccount of dl relevant circumstances
surrounding the party’ somission.”® The Court must consider severd key factors. Those factorsinclude

“the danger of prgudice to the debtor, the length of the delay and its potentid impact on judicid

8Calhoun v. Schultze, 197 F.R.D. 461, 462 (D. Kan. 2000) (citing Yapp v. Excel Corp.,
186 F.3d 1222, 1231 (10" Cir. 1999)).

YPioneer Inv. Servs. Co. v. Brunswick Assocs., 507 U.S. 380, 388 (1993) (quotations
omitted).

18Calhoun, 197 F.R.D. at 462.
®\Woods v. Kenan (In re Woods), 173 F.3d 770, 779-80 (10" Cir. 1999).

20pjoneer, 507 U.S. at 395.



proceedings, the reasonfor the dday, induding whether it was within the reasonabl e control of the movart,
and whether the movant acted in good faith."? Post-Pioneer, the Tenth Circuit has determined that of
thesefactors, “fault inthe delay remains avery important factor--perhaps the mostimportant snglefactor--
in determining whether neglect is excusable.”?

This Court finds the language used by the Colorado Supreme Court hdpful in explaining the
concept of excusable neglect:

Excusable neglect involves a Stuation where the failure to act results from circumstances

which would cause a reasonably careful person to neglect a duty. It is impossible to

describe the myriad Stuations showing excusable neglect, but in generd, most Stuations

invalve unforeseen occurrences such as personal tragedy, iliness, family death, destruction

of files, and other amilar Stuaions which would cause a reasonably prudent person to

overlook arequired deadline date in the performance of some responsibility.?
Conclusory statements alone will not suffice to establish excusable neglect.?* Counsd for Debtor is thus
required to plead and prove that his actions amounted to excusable neglect.

In the Motion to Vacate, counsel arigindly claimed that during Debtor’s move from Kansas to
North Carolina, he lost contact with Debtor, resulting in the failure to respond to the Trustee' s Objection.

Counsdl has now admitted, in his Memorandum in Support of Defendant’s Motion for Reconsideration,

that heinfact had Debtor’ s new address and phone number fromat least May 21, 2003, forward, months

2 d.
22City of Chanute v. Williams Natural Gas Co., 31 F.3d 1041, 1046 (10" Cir. 1994).

ZFarmers Ins. Group v. District Court of Second Judicial Dist., 507 P.2d 865, 876, 181
Colo. 85, 89 (1973) (citations omitted).

*See Barta v. Long, 670 F.2d 907, 909-10 (10™ Cir. 1982).
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before the Court entered the order sustaining the homestead objection.® Accordingly, evenif itistruethat
Debtor had not provided counsd with his new address for some short period of time prior to the May 6
objection deadline, it is clear that had Debtor filed amotion to file aresponse out of time to the trustee's
objection to exemptions it would likey have been granted, since the Court had not yet signed an order
granting the objection and the Court would have preferred to resolve this matter on its merits?®

Debtor’s counsel dso clams he failed to file timely pleadings because of divorce and custody
proceedings in his personal life He unfortunately provided no detail to the Court that would dlow the
Court to make findings of excusable neglect. Thisis, at least in part, why the required stipulation of facts
was ordered to be filed. Again, because it is Debtor’ s burden to prove excusable neglect, and Debtor
falled to file the very sipulations of fact that might have dlowed such findings, thisfalureisfata.

In effect, Debtor’s counsel had from April 17, 2003 to September 18, 2003 (tendays after entry
of order susaining objection) to attend to this case and file gppropriate pleadings. The Court findsthat this
delay—and dl the attendant delays caused by Debtor’ s falure to timely file the required brief on the
excusable neglect issue—appearsto have caused Sgnificant prgjudiceto the estate. Between thetime the
Trustee filed the objection to exemptions, and the time the Court originaly denied the first Motion to
Reconsider, Debtor had spent dl the proceeds from the sde of the homestead, and clamed to have no

money withwhichto repay the estate, inthe event the estate prevailed.?” Furthermore, the Court hasbeen

%See Doc. No. 13.

26See Gomes v. Williams, 420 F.2d 1364, 1366 (10" Cir. 1970) (noting “The preferred
disposition of any case is upon the merits and not by default judgment.”).

2'The Trustee d'so contends that she told Debtor at the § 341 meeting not to spend the
remaining sae proceeds from the house until the matter wasresolved. A letter from the Trustee to
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provided with no evidence on which to base any finding that it was not within the reasonable control of
Debtor or hiscounsel to prevent thisdeay. If Debtor’ s counsel had provided evidence, or even made
the argument, that he was continualy out of his office for that entire five (5) month period, and was
somehow incapacitated during that period from ether attending to his legal business or seeking assstance
from other lawyers who would handle cases in his absence, there might be some basis to consider this
“excusable’ neglect. Debtor’s counsal makes no such argument, and the argument he does make is
inauffident to deem this falure excusable. Instead, this looks like a case where counsd was smply
inattentive to the file, over a severa month period.

The Supreme Court hasfound that little weight should be givento upheaval inanattorney’ spractice
when considering excusable neglect, and so hasthe Tenth Circuit Bankruptcy Appellate Panedl (hereinafter
“BAP’).2 In Inre Lang, counsd argued tha her failure to timely file a notice of appea was a resuit of
excusable neglect because of the press of other businessin her legal practice. The BAP ruled that there
is no support for the propogition that the pressure of other business matters congtitutes excusable neglect

inmaking anuntimdly filing.>® This Court notesthat Debtor’ scounsd, likewise, hascited nothing to support

Debtor dated April 1, 2003 aso warns Debtor “don’t spend remaining sale proceeds.” See Exhibit A
to Trustee’ s Memorandum in Opposition to Defendant’s Motion for Reconsideration. Doc. No. 17.
Unfortunately, because the parties falled to file a Stipulation of Facts, thisfact isaso not “in evidence,”
50 the Court does not rely on this fact in making this decision.

2pjoneer, 507 U.S. at 398.

2See Lang v. Lang (In re Lang), 305 B.R. 905, 910 (10" Cir. B.A.P. 2004) (holding that
“[Lang] has not cited, and the Court in conducting its own research, has been unable to locate, asingle
case that stands for the proposition she asks us to adopt: namely, that the failure to comply with the
deedline for the filing of anotice of gpped due to the press of other business condtitutes excusable
neglect. Virtualy al of the published decisions on the issue, both pre-and post-Pioneer, reach the
opposite conclusion. We bdieve that the language contained in Pioneer to the effect that ‘upheava’ in

11



his argument that his reason for not filing any pleading, over more than four months, was as a result of
excusable neglect, and the Court’s own research has not discovered any such case law.

Debtor’s counsel asserts that the untimdiness was an innocent mistake, but his falure to follow
Rules59 and 60 do not amount to excusable neglect. Neither the very temporary loss of Debtor’ saddress
or counsdl’ s personal legd proceedings provide any excuse for failing to attend to business between May
6, 2003 and September 18, 2003. The Court hasreceived no informationor evidencethat thisfallurewas
not entirely within counsd’s control, and therefore, it cannot condtitute excusable neglect.

C. Rule60(b)(6) also does not warrant relief

Counsdl assertsthat the fault for the delay was his own, not Debtor’s, and that the Court should
set asde the default order sugtaining objectionto homestead exemptionand instead dlow a hearing on the
merits to prevent manifest injudtice to Debtor, presumably under Rule 9024 and Rule 60(b)(6). “Rule
60(b)(6) has been referred to as agrand reservoir of equitable power to do justice in aparticular case,”
but “[a] court will only award Rule 60(b)(6) relief in extraordinary cases.”*

Unfortunately, dientsmust beheld accountable for the acts and omissions of their attorneys.>! The

Supreme Court hasfound no merit to the contentionthat dismissal because of counsdl'sunexcused conduct

alaw practiceis not probative of excusable neglect precludes Ms. Lang' s reliance upon Pioneer.”).

% Pelican Production Corp. v. Marino, 893 F.2d 1143, 1147 (10" Cir. 1990) (internal
citations omitted).

31 See Pioneer, 507 U.S. at 396; see also Canaan v Bartee, 35 P.3d 841, 272 Kan. 720,
737 (2001) (citing Damiani v. Rhode Island Hosp., 704 F.2d 12, 16 (1% Cir. 1983) (holding that
“The argument that the sins of the atorney should not be visited on the client is a seductive one, but its
dgren cal is overborne by the nature of the adversary system.”)).
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imposes an unjust pendty on the client.3? While the Court alowed Debtor’ s persond letter to be treated
asaMoation for Reconsderation, notwithstanding the fact he was smultaneoudy represented by counsd,
the Court cannot deem the origind Motion to Vacate timely smply because a pendty will be imposed on
Debtor.

The Court has not reached the merits of the trustee' s objection, because it need not do so when
the party moving to set aside ajudgment pursuant to Rule 60(b)(1) fails to establish excusable neglect.*
Debtor’ s failure to file a stipulation of facts has deprived this Court of necessary facts to fully evaluate
whether a homestead existed on the date of filing, because whether a homestead exigts is a question of
fact.3* The Court does not have facts such as whether Debtor was physically occupying the house as his
homestead onthe date of filing, when Debtor moved fromthe homestead, when helisted the housefor sdle,
when he sgned the contract for sale, when he established a new homestead in North Carolina, and what
Debtor’ s intentions were about the use the net proceeds to establish a new homestead, or for other
PUrpOSES.

Thus, this Court cannot say whether Debtor would have prevailed, or not, even had he complied
with procedural rules that might have prevented a default order sustaining the objection. And even if

Debtor had demongtrated he was occupying the home as his homestead on the date of filing, he may have

%2See Pioneer, 507 U.S. at 396.
#InreFolger, 149 B.R. at 188.
3See Matter of Estate of Phillippe, 933 P.2d 151, 153, 23 Kan. App. 2d 436, 437 (1997).
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had to demonsirate anintent to remaininthe house as hishomestead, or to reinvest the proceedsinanother

homestead located in Kansas, which some courts have required.®

$See Inre Ginter, 282 B.R. 16, 18-19 (Bankr. D. Kan. 2002).
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I11. Conclusion

Debtor hasthe burden to establish that the origind Motion to Reconsider, which was untimely,
should be set aside under Rule 9024 as aresult of excusable neglect, and he hasfailed to meet this burden.
Debtor’s counsdl’ s reasons for failing to timely file the Mation are unconvincing, and it certainly seemsto
the Court that failure to respond to the Trustee’ sApril, 2003 objectionto exemptions at any time between
April and September, and then to timely file a Rule 9023 motion, were within Debtor or his counsd’s
control. Furthermore, Debtor’ s counsdl’ sfalure to timely move for reconsideration, and then to fail tofile
the appropriate brief (and dipulaion) after severd warnings by the Clerk, appears to have caused
prgjudice to the estate. Further, the length of the delay hasbeenggnificant. Trusteefiled her objectionin
April 2003, and itisnow July 2004. Findly, dthough this Court hasnot specificaly found the serid delays
are as a reault bad fath, the record does not reflect any basis for finding that Debtor or his counsel have
acted in good faith. The Court thus finds that Debtor’s failure to timely oppose the order sustaining
Trustee' s objection does not congtitute excusable neglect.

The Court must balance the desire for resolution of cases on their merits versus judicia need for
findity and efficiency of litigation. In this case, that balance is decidedly in favor of theestate. 1T IS,
THEREFORE, ORDERED that Debtor’s Motion to Reconsider the Court’s denia of hisfirst Motion
to Set Aside Order Sudtaining Trustee’ sObjectionto Debtor’ s Homestead Exemption is denied. Debtor
has not shown that his counsd’ s conduct congtitutes excusable neglect under Rule 60(b)(1), and counsdl
has not shown any extraordinary circumstances that would cause the Court to grant relief under Rule

60(b)(6).
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IT 1SSO ORDERED this day of July, 2004.

JANICE MILLER KARLIN
United States Bankruptcy Judge
Didtrict of Kansas

CERTIFICATE OF MAILING

The undersigned certifies that a copy of the Order Denying Defendant's Motion for
Recons deration was deposited in the United States mall, postage prepaid onthis___ day of July, 2004,
to the fallowing:

Lloyd Graham

711 N. Washington

P.O. Box 87

Junction City, Kansas 66441

Darcy D. Williamson
Chapter 7 Trustee
Topeka, Kansas 66603

DEBRA C. GOODRICH

Judicid Assgant to:

The Honorable Janice Miller Karlin
Bankruptcy Judge
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