I N THE UNI TED STATES BANKRUPTCY COURT
FOR THE DI STRI CT OF KANSAS

In re:
VERLI N EUGENE BLAND, Case No. 92-11823-12
Debt or .

MEMORANDUM OPI NI ON

The Farm Credit Bank of Wchita (the "Bank") obtained judgnent
of forecl osure against Verlin Eugene Bland, the famly farm debtor
this case, but did not conduct a sale of the |land before the debtor
filed his petition for Chapter 12 relief. The question is whether
the doctrine of merger (of the nortgage into the judgnent) as

expressed in In re MKinney, 84 B.R 748 (Bkrtcy. Kan. 1987), appea

di sm ssed, 84 B.R 751 (D. Kan. 1988), prevents the debtor's plan of
rehabilitation fromrestructuring the Farm Credit Bank's judgnent
debt .

Procedurally, the question is presented by the Bank's objectior
to confirmation of the debtor's plan and notion for relief fromthe
automatic stay. This proceeding is core under 28 U. S.C. § 157; the
Court has jurisdiction under 28 U.S.C. 8 1334 and the general
reference order of the District Court effective July 10, 1984.

Verlin Eugene Bl and appears by his attorney, Terry D. Criss of
Hanmpt on, Royce, Engleman & Nel son, Salina, Kansas. The Bank appear:
by its attorney, Charles F. Harris of Kaplan, McM Il an and Harris,
W chita, Kansas. The trustee appears by Edward J. Nazar of Rednond

Rednond & Nazar, Wchita, Kansas.



The Farm Credit Bank | ent noney to the debtor and took a
nortgage on his Osborne County, Kansas, farmland in 1979. The
debt or defaulted, and the Bank filed a nortgage forecl osure action
Osborne County. After a hearing held May 6, 1992, a Journal Entry
Judgnment and Foreclosure in favor of the Bank was filed on May 27,
1992. The debtor then filed a voluntary petition for Chapter 12
relief on June 3, 1992. The filing of the Chapter 12 stayed the
post-judgnment foreclosure procedures and prevented the Bank from
going forward with a foreclosure sale of the real property. 11
U S C 8§ 362.

For purposes of this proceeding, the parties do not dispute
that the Bank is oversecured by approxi mately $40,000. 00, the val ue
of the real property being $154, 250. 00 while the anount of the Bank'
claimis $113,902. 56.

The Farm Credit Bank contends that under the doctrine of In re
McKi nney, 84 B.R 748 (Bkrtcy. Kan. 1987), appeal dism ssed, 84 B.R
751 (D. Kan. 1988), follow ng Kansas nortgage law, its nortgage debt
was nmerged into the judgnent that it obtained at the recording of tl
journal entry on May 27, 1992. MKinney held that the nerger
prevents the plan fromcuring the nortgage default, reinstating the
debt according to the original contract terns, and repaying the debi
by install nents.

The debtor denies that the rule of the MKinney case applies.

Addi tionally, he maintains that the judgnment obtained in the state
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court was non-final so that any nmerger of the nortgage claiminto tl
judgnment that may have occurred by state |aw and the doctrine of
McKi nney is reversible, a position this opinion will not address.
Section 1222 of the Code deals with the contents of a Chapter
12 plan. Subsection (a) of 8 1222 sets forth what a Chapter 12 pla
shall contain, and subsection (b) lists what it may contain. W ar«

concerned with subsection (b) only, which reads:

§ 1222. Contents of plan

(b) Subject to subsections (a) and (c) of this
section, the plan nmay--

(1) designate a class or classes of unsecured
claims, as provided in section 1122 of this title, but may
not discrimnate unfairly against any class so designated;
however, such plan may treat clains for a consunmer debt of
the debtor if an individual is |iable on such consuner
debt with the debtor differently than other unsecured
cl ai nms;

(2) modify the rights of hol ders of secured clains,
or of holders of unsecured clains, or |eave unaffected the
ri ghts of holders of any class of clains;

(3) provide for the curing or waiving of any
defaul t;

(4) provide for paynents on any unsecured claimto
be made concurrently with paynents on any secured cl ai m or
any other unsecured claim

(5) provide for the curing of any default within a
reasonabl e time and mai ntenance of paynents while the case
is pending on any unsecured claimor secured claimon
whi ch the | ast paynment is due after the date on which the
final paynent under the plan is due;

(6) subject to section 365 of this title, provide
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for the assunption, rejection, or assignment of any
executory contract or unexpired | ease of the debtor not
previously rejected under such section;

(7) provide for the paynment of all or part of a
cl ai m agai nst the debtor from property of the estate or
property of the debtor

(8) provide for the sale of all or any part of the
property of the estate or the distribution of all or any
part of the property of the estate anong those having an
interest in such property;

(9) provide for paynent of allowed secured clains
consistent with section 1225(a)(5) of this title, over a
period exceeding the period permtted under section
1222(c);

(10) provide for the vesting of property of the
estate, on confirmation of the plan or at a later tine, in
the debtor or in any other entity; and

(11) include any other appropriate provision not
inconsistent with this title. (enphasis added)

The neaning of this statute is apparent. Through paragraphs

(2) and (9), the plan is permtted to "nodify" secured clainms and pi
t hem over a period beyond the all owabl e plan period of three to fivi
years. By paragraphs (3) and (5), the plan may "cure" contract
defaults by paying themw thin a reasonable tine, reinstate the
contract paynents, and pay them over the original life of the
contract, even though the paynents nay extend beyond the plan term
None of the granted powers are mutually exclusive. |f the plan use:
one power, it is not prohibited fromusing any another. Rather, it
is clear fromthe use of the word "and" at the end of paragraph (10

that the plan can use all of the |listed powers at the same tinme. |1



can "cure" default on one secured claim reinstate the install nment
paynments, and pay out the debt by the terms of the original contrac
And, at the same time, the plan can "nodify" another secured claim
according to the powers granted in paragraphs (2) and (9). Paragra
(9) enmpowers the plan to pay a secured claimconsistent with
8§ 1225(a)(5). This statute permts confirmation of a plan that dea
with secured clainms as foll ows:

§ 1225. Confirmation of plan

(a) Except as provided in subsection (b), the court shal
confirma plan if--

tSj with respect to each allowed secured cl aim provided
for by the plan--

(A) the holder of such claimhas accepted the
pl an;

(B) (i) the plan provides that the hol der of
such claimretain the lien securing such claimnm
and

(ii) the value, as of the effective
date of the plan, of property to be
di stributed by the trustee or the
debt or under the plan on account of
such claimis not |ess than the

al l owed anmount of such clain or

(C) the debtor surrenders the property securing such
claimto such hol der; and

(6) the debtor will be able to nake all paynments under the
plan and to conply with the plan. (enphasis added)

The Farm Credit Bank suggests that In re MKinney, 84 B.R 748

(Bkrtcy. Kan. 1987), appeal dism ssed, 84 B.R 751 (D. Kan. 1988),

prevents the debtor fromrestructuring his debt as proposed in the
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plan. In the MKinney case, the nortgagee had obtained a foreclosu
j udgment and had successfully bid at the foreclosure sale when, on
the | ast day of the redenption period, the debtor filed for Chapter
12 relief. Stating the issue, the bankruptcy court said, "The
question of law is whether a debtor may reinstate a forecl osed

nortgage after the foreclosure sale is held and reanortize the

i ndebt edness under 8§ 1222(b)." 1d. at 749 (enphasis added). On
appeal the district court rephrased the issue saying, "At issue is
whet her a Chapter 12 debtor can reinstate a proni ssory note and
nort gage once the state court foreclosure action has proceeded to
j udgnment and the nortgaged real estate has been sold.”™ Inre

McKi nney, 84 B.R. 751, 752 (D. Kan. 1988) (enphasis added.)

The essential operative fact in MKinney was that there had
been a foreclosure sale before the bankruptcy petition was fil ed.
That is not the case here, since no sale was conpl eted and no
Sheriff's Deed was delivered before the filing of the debtor's
Chapter 12 petition and inposition of the automatic stay of credito
action.

VWil e the operative facts in MKinney relating to judgnent and
sale are straightforward, what is not clear is how the court viewed
what MKi nney was proposing to do in his plan with the nortgagee's
judgment claim The followi ng findings fromthe bankruptcy court's

opi nion reveal s sonme confusion



13. In the plan the debtors propose to reinstate
the FLB's note and nortgage and to make regul ar paynents
over thirty years.

14. No curing of arrearages is proposed. Instead
of curing the default, the debtors propose to reanortize
their indebtedness to FLB over a thirty-year period at a
fixed interest rate of nine and one half percent per
annum

In re McKinney, 84 B.R 748, 749 (Bkrtcy. Kan. 1987) (enphasis
added) .

Par agraph 13 speaks of a proposal to "reinstate” the note, an
i dea consistent with cure. But, paragraph 14 says no curing is
proposed. Both paragraphs tal k of paying the debt over 30 years, a
par agraph 14 uses the word "reanortize."

Taken together, these two paragraphs nake it appear that the
debt or was proposing to "nodi fy" the nortgagee's clai munder
11 U.S.C. § 1222(b)(2), (9), and 11 U.S.C. 8§ 1225(a)(5), rather tha
to "cure" the nortgage default and continue paynents according to tl
contract terms under 81222(b)(3) and (5). The district court opini:
bol sters the view that MKi nney was proposing "nodification" by

poi nting out that "...debtors proposed to reinstate the prom ssory
note and nortgage and reanortize what they claimed to be the present

val ue of the real estate ($145,440.00) over a thirty-year period at

fixed rate of interest.” In re MKinney, 84 B.R 751, 753 (D. Kan
1988). Yet, the original FLB note "...provided for paynent in 20
consecutive annual installments to FLB." Id. at 752. Perhaps when



the district court used the phrase "reinstate the prom ssory note a
nortgage" in the above statenent, it was speaking in the general
sense, i.e., in the sense that the note and nortgage were to be
restructured rather than reinstated. Extending a 20-year note and
nortgage to a 30-year obligation is certainly nore in the nature of
nodi fication or reanortization than it is in the nature of cure of
default and reinstatenent of the debt according to its original
contract terns.

While it seems that McKinney's plan was attenpting, at |east ir
part, to "nmodify" the FLB' s claimunder authority of § 1222(b)(2) a
(9), and stretch it out under 8§ 1225(b)(5), both the bankruptcy cou
and the district court opinions rule as if the debtor was attenptini
only to cure the default on the note, reinstate its terms, and pay
accordingly, as if proceeding under 11 U S.C 1222(b)(3) and (5).
Whi l e both the bankruptcy and district court opinions use the word
"modi fy" in discussing the plan proposal, they do so w thout any
reference to the Code sections granting the debtor the power to maki
a "nmodification," i.e., 88 1222(b)(2), (9), and 1225(a)(5).

Accordi ngly, the bankruptcy court in MKinney denied
confirmation of the Chapter 12, ostensibly because the doctrine of
nmer ger under Kansas nortgage | aw nerged the debt secured by the
nortgage into the judgnent, thereby making it inpossible to
decel erate the debt by cure under 8§ 1222(b)(3) and (5). By the

reasoni ng advanced, since the debt no | onger existed after it nerge



into the judgnment, it could not be "cured" and paid by its contract
terms under the plan. On appeal to the district court, Judge Kelly
di sm ssed the appeal with a discussion echoing Judge Pearson's
coment s.

This Court need not address the question of whether after
judgnent, but before sale, the nerger doctrine of Kansas nortgage |
bars the Chapter 12 debtor fromusing 11 U S.C. 8§ 1222(b)(3) and (5
to cure and reinstate a nortgage debt according to contract terns
where it has becone a judgnent.! Rather, the question presented her
is whether the debtor's plan, which seeks to "nmodify" the Farm Cred
Bank's secured claim should be denied confirmation for |ack of
statutory authority to do so under the Code where there has been no
pre-petition sale.

The follow ng excerpt fromthe debtor's plan shows that what he
proposes is a "nodification” of the claimunder 11 U.S. C.

§ 1222(b)(2), (9), and 11 U.S.C. 8§ 1225(a)(5), not "cure" of the
def aul ted debt and repaynent according to the terns of the note and
nortgage contracts under 8 1222(b)(3) and (5).

5.3(a) The first segnent of Farm Credit Bank's claimis
that portion of its claimwhich is secured by a first real

1 Oher interesting questions are whether an individual nortgagee who
bi ds successfully at a pre-bankruptcy forecl osure sale holds a secured claim
that a Chapter 12 plan can nodify under 88 1222(b)(2), (9), and 1225(a)(5)
when there is a sale before the bankruptcy petition is filed and the
redenption period has not expired, but (1) there has been no delivery of the
Sheriff's Deed, or (2) there has been such a delivery before or after the
filing. Conpare In Re Thonpson, 894 F.2d 1227 (10th G r. 1990) (federal |aw
hel d controlling in determning point at which cure of default is prohibited
under 8§ 1322(b)(3) and (5) with dissent urging adherence to state |aw).
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estate nortgage on NEY: 26-10-11, Osborne County, which is
val ued at $47,750.00. On the Effective Date, Debtor shal
execute a note in the amount of $47,750.00. Farm Credit
Bank shall retain its nortgage |lien on NEY 26-10-11,
Osborne County, to secure said $47,750.00, until Debtor
has paid Farm Credit Bank the full amount of the

i ndebt edness, plus interest. The reanortized indebtedness
shal |l be payable to Farm Credit Bank on the basis of a 30
year anortization with interest accruing thereon at the
rate of 8.0% Annual paynments will be nade on the thirty-
first day of July of each year in the amount of $4, 256. 36
comrenci ng on July 31, 1993, and continuing until paid in
full....?

The Bankruptcy Code defines a "lien" as a "charge agai nst or
interest in property to secure paynent of a debt or performance of
obligation.” 11 U.S.C. 8§ 101(37). It then recognizes three types
liens: a "statutory lien,"” not relevant here; a "security interest’
which is defined as a "lien created by an agreenment,” 11 U S.C
8§ 101(51); and a "judicial lien" which is a "lien obtained by
judgnent, |evy, sequestration, or other |egal or equitable process
proceeding.” 11 U.S.C. § 101(36).

Under the Code, "debt" nmeans "liability on a claim"” 11 U S.C
8§101(12). A "claim is a "right to payment...."

11 U.S.C. 8101(5). Under these definitions, the nortgagee Bank's
judgnment debt is a right to paynment and, therefore, a claim
Al l owed clainms are further broken down by 11 U S.C. § 506(a) into

secured and unsecured cl ai ns:

2 Since the Court took this proceedi ng under advi serment, the debtor has
filed an anended pl an that changes the treatnment of the Farm Credit Bank's
clains but still constitutes an attenpt to "nodify" its secured clai munder
88 1222(b)(2), (9), and 1225(a)(5).
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An allowed claimof a creditor secured by a lien on
property in which the estate has an interest...is a
secured claimto the extent of the value of such
creditor's interest in the estate's interest in such
property...and is an unsecured claimto the extent that
t he val ue of such creditor's interest...is |less than the
anmobunt of such all owed cl aim

11 U.S.C. § 506(a) (enphasis added). Since the real property is
worth nore than the debt owed the Bank, if the Bank has a secured
claim it is for the full anount of its debt in this case. W have
seen that the Bank holds a "claim" but is the Bank's claima
"secured clain? This depends on whether the estate has an interes
in the real estate and the extent of that interest.

Unlike In re McKinney, there has been no foreclosure sale in

this case. Upon the filing of the debtor's Chapter 12 petition, th
bankruptcy estate succeeded to all of the nortgagor's interest in tl
property before foreclosure sale. At that point in time, the

nort gagor was the fee owner of the property, subject to the lien of
t he nortgagee's judgnent entered by the court at the filing of the
journal entry of foreclosure.

While it may be correct that the nortgage debt nmerged into the
judgnent, its entry did not divest the debtor of his ownership righi
in the real property. Since the state court plaintiff already held
nortgage lien, the entry of a judgnent in its favor was not a

"transfer" of debtor's fee title in the land.® Rather, it was sinpl

3  Wen there is a transfer by foreclosure sale, the question becones
whether it can be set aside under § 548 or § 544 as a fraudul ent transfer. |If
the transfer occurred within one year of the bankruptcy filing, or perhaps two
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a change in formof the Bank's |lien against the realty. Upon the
entry of the nortgage foreclosure judgnent and the nmerger of the de
into the judgnent, the only real change of status of the Farm Credil
Bank was that it becane the holder of a judicial |ien on the real

property, rather than the holder of a nortgage lien or "security

interest,” as such a "lien created by agreenment” is called by the
Bankruptcy Code. 11 U.S.C. 8 101(51). The debtor was still the fe:
owner of the property, subject to a judicial lien equivalent in

ampunt to the obligation that had been secured by the nortgage |ien
The judgnent creditor still had to bid at the foreclosure sale to
protect its lien. Until it bid successfully, it was not entitled t«
a Sheriff's Deed. Since there was no transfer of title at the tine
j udgnent was entered, the ownership of the real property renmained i
the nortgagor until it passed into the bankruptcy estate upon the
filing of the Chapter 12 petition.

Since the Farm Credit Bank is a judicial creditor with a lien
on the land in which the bankruptcy estate has an interest, it is tl
hol der of a secured claim 11 U S.C. 8 506. Sections 1222(b)(2),
(9), and 1225(a)(5) permt confirmation of a plan that proposes to
nodi fy such a secured claim

Since the debtor's plan proposing to modify the Farm Credit

years if state lawis applied through § 544, and the consideration given is
found to be insufficient, the transfer nmay be avoidable. Durrett v.
Washington Nat'l Insurance Co., 621 F.2d 201 (5th Gr. 1980) (non-judicial
sale held to be avoidable transfer for lack of fair consideration under

8§ 67(d) of the Bankruptcy Act of 1898).
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Bank' s secured cl ai mcannot be denied confirmation on the grounds
advanced by the Farm Credit Bank in this proceeding, its notions
objecting to the plan and seeking stay relief are hereby denied.

The foregoing discussion shall constitute findings of fact and
concl usi ons of |aw under Bankruptcy Rule 7052 and Rule 52(a) of the
Federal Rules of Civil Procedure.

T 1S SO ORDERED

Dated at Topeka, Kansas, this __ day of , 1992.

John T. Fl annagan
Bankr uptcy Judge



CERTI FI CATE OF SERVI CE

The undersi gned hereby certifies that copies of the above and
f oregoi ng MEMORANDUM OPI NI ON wer e deposited in the United States
mai |, postage prepaid, on this day of , 1992,
addressed to:

Terry D. Criss

Hanmpt on, Royce, Engleman & Nel son
United Building, 9th Fl oor

119 West Iron Avenue

P. O. Box 1247

Sal i na, KS 67402-1247

Charles F. Harris

Kapl an, McM Il an and Harris
430 North Market

Wchita, KS 67202

Edward J. Nazar

Rednond, Rednond & Nazar
200 West Dougl as, 9th Fl oor
Wchita, KS 67202

John E. Foul ston

United States Trustee

401 North Market, Room 180
Wchita, KS 67202

CGeraldine R. Wgle, Secretary to:
JOHN T. FLANNAGAN
BANKRUPTCY JUDGE



