I N THE UNI TED STATES BANKRUPTCY COURT
FOR THE DI STRI CT OF KANSAS

I N RE:

LARRY WAYNE BROWN, Case No. 92-21367

Debt or .

JOHN C. HAMVEKE,
Plaintiff,
VS. Adversary No. 93-6057
LARRY W BROWN, DANI EL W BROWN,

CLARK C. BURNS, andl| MPERI AL, | NC.
Def endant s.

N N N N N N N N N N o N o N

RECOMVENDATI ON FOR W THDRAWAL OF REFERENCE

John C. Hammeke (hereinafter "plaintiff”) filed a Mdtion for
Wt hdrawal of Reference of Adversary Proceeding on May 6, 1993. Thi
Court held a pretrial conference on July 7, 1993, and a status
hearing on July 21, 1993. This recomendation is being prepared fo
transm ssion to the Clerk of the District Court under D. Kan. Rule
706.

Plaintiff appears by his attorneys, Paul A. Rupp and Neil S.
Sader of Brown, Nachman & Sader, P.C., Kansas City, M ssouri;
def endant/ debt or Larry W Brown appears by his attorney, Kenneth C
Jones, Overland Park, Kansas; defendant Daniel W Brown appears by
his attorney, G Thomas WIIlianms, Overland Park, Kansas; defendant
Clark C. Burns appears by his attorneys, Leonard Rose and M chael D
Strong of Rose, Brouillette & Shapiro, P.C., Kansas City, M ssouri.

| nperial, Inc. was named as a defendant in the original Conplaint.



However, on June 1, 1993, plaintiff filed a notion to dism ss witho
prejudice as to Inperial, Inc. On Septenber 1, 1993, an order
granting plaintiff's notion was entered.

Larry Wayne Brown (hereinafter "debtor") filed a voluntary
Chapter 7 bankruptcy petition on June 19, 1992. On May 3, 1993,
John C. Hammeke filed a Conplaint to Determ ne Dischargeability of
Debt Pursuant to 11 U.S.C. Section 523 and Debtor's Entitlenent to
the Granting of a Discharge Pursuant to 11 U S.C. Section 727. Und
the Conplaint, plaintiff is seeking a judgnent of $298, 000. 00 pl us
interest, attorney's fees, costs, and punitive danmages. Daniel W
Brown and Clark C. Burns were joined as defendants although they ar:
not parties to the bankruptcy case.

The Conpl ai nt consists of the follow ng sixteen counts:

Count | - Plaintiff's Request for An Order of
Nondi schargeabi l ity Agai nst Debtor Pursuant to
11 U.S.C. 523(a)(2)(A);

Count 11 - Plaintiff's Request for Order of Nondischargeability
Agai nst Debtor Pursuant to 11 U. S.C. 523(a)(2)(B);

Count |1l - Plaintiff's Request for Order of Nondi schargeability
Agai nst Debtor Pursuant to 11 U. S.C. 523(a)(6);

Count IV - Plaintiff's Request for an Order Denying Debtor a
Di scharge Pursuant to 11 U. S.C. 727(a);

Count V - Ofer and Sale of Securities in Violation of Section
12(1) of the 1933 Act;

Count VI - Ofer and Sale of Securities in Violation of Section
12(2) of the 1993 [sic] Act;

Count VIl - Sale of Securities in Violation of Section 10(b) and
Rul e 10b-5 of the 1934 Act;



Count VIII - Sale of Unregistered, Non-Exenpt Securities in
Vi ol ation of K S. A Section 17-1255;

Count 1 X - Ofer to Sell and Sale of Securities in Violation of
K.S. A Section 17-1268(a);

Count X - Common Law Fraud;

Count XiI - Fraud - Prom se of Future Events;

Count XIl - Fraud by Silence;

Count XIlIl - Negligent Representation;

Count XIV - Conversion;
Count XV - Civil Conspiracy; and
Count XVI - Constructive Fraud.

| n paragraph 9, the Conplaint alleges that "Counts | through I\
of this petition are core proceedings. Counts V through XVI are no
core rel ated proceedi ngs. The Bankruptcy Court has jurisdiction to
hear these counts under 28 U. S.C. 1334, 28 U S.C. 1367, 11 U.S.C. 1!
and under the Rules of Bankruptcy Procedure, Rules 7001 et seq."

Def endant Clark C. Burns and debtor Larry W Brown admt that
Counts | through IV of the Conplaint are core proceedings, and that
Counts V through XVI are non-core related proceedi ngs, but they dem
the remai nder of the allegations contained in paragraph 9. Defenda
Dani el W Brown denies the allegations in paragraph 9. None of the
parti es have demanded a jury trial and plaintiff has not filed a
proof of claimin the debtor's bankruptcy case.

On August 25, 1993, debtor filed a Motion to Require Plaintiff
to El ect Between Proceeding on 8 523 or 8§ 727 Counts. The plaintiff

filed a response on Septenber 10, 1993, and the Court held a heari n
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on the notion on Septenber 14, 1993. The Court ruled that al
proceedi ngs on plaintiff's cause of action based upon 11 U S.C. § 7.
shoul d be held in abeyance until plaintiff has fully resolved his
claims arising under 11 U.S.C. 8 523. An order was entered on this

ruling Septenber 27, 1993.

CONCLUSI ONS OF LAW

The Court has jurisdiction by reference under 28 U S.C.
§ 1334(b), 28 U. S.C. 8§ 157(a), and D. Kan. Rule 705. This referenc:
is subject to withdrawal under 28 U.S.C. 8 157(d) which provides:

The district court may withdraw, in whole or in part, any case or
proceeding referred under this section, on its own notion or on tinely
notion of any party, for cause shown. The district court shall, on
tinely motion of a party, so withdraw a proceeding if the court
determ nes that resolution of the proceedi ng requires consideration of
both title 11 and other laws of the United States regulating

organi zations or activities affecting interstate comerce.

28 U.S.C. § 157(d) (enphasi s added).

District of Kansas Rule 706 sets forth the procedure for
transfer to the District Court of a proceeding comenced in or
renoved to the Bankruptcy Court. Federal Rule of Bankruptcy
Procedure 5011(a), which was enacted after Rule 706, provides, "A
motion for withdrawal of a case or proceeding shall be heard by a
district judge." Although Fed. R Bankr. P. 5011(a) can be constr ui

to require the District Court to take cogni zance of the notion in tl

first instance, | have previously foll owed the procedure of D. Kan.
Rule 706 regarding a withdrawal notion. 1n re Franklin Savings
Corp., 133 B.R 154 (Bankr. D. Kan. 1991). That case stated that

"until the Kansas District Court decides to follow those courts
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bypassi ng a bankruptcy court transfer procedure, this Court wll
follow District Court Rule 706." 1d. at 158.

Plaintiff timely filed his notion for withdrawal of reference
under D. Kan. Rule 706(b) which provides, "If nmovant is an origina
plaintiff, the notion shall be filed within 20 days after the
proceeding is commenced."! In the present case, plaintiff filed his
Conpl aint on May 3, 1993, and his Mtion for Wthdrawal of Referenc
of Adversary Proceeding on May 6, 1993.

Plaintiff's notion alleges that resolution of the Conplaint
will require consideration of both Title 11 and other |aws of the
United States regul ating organi zations or activities affecting
interstate comrerce. This ground for transfer is found in D. Kan.
Rul e 706(a)(4). That rule provides that a party seeking transfer
shall file a notion certifying that "[r]esolution of the particul ar
proceedi ng requires consideration of both Title 11 U S.C. and ot her
laws of the United States regul ating organi zations or activities
affecting interstate commerce and thus nust be withdrawn to this
District Court under 28 U.S.C. § 157(d)."

Construi ng the mandatory withdrawal statute in In re Kuhl man

Di ecasting Co., 152 B.R 310, 312 (D. Kan. 1993), Judge Rogers founi

"that withdrawal is reserved only for those cases where substanti al

1 District of Kansas Rule 706 deals with transfers of proceedings to

the District Court that for one reason or another nay be outside the
jurisdictional scope of the Bankruptcy Court. This being the case, there is
sone doubt about the wi sdomof and the authority for the time [imts set by
the rule. See also In re MDonald, No. 92-21164-7, MDonald v. Hone State

Bank & Trust Co., Adv. No. 93-2144-JW (D. Kan., Nov. 19, 1993).
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and material consideration of the non-bankruptcy federal statutes i:
necessary for the resolution of the proceeding.”

In In re Baker, 86 B.R 234 (D. Colo. 1988), the court cited

the follow ng colloquy which occurred during the House debate on th

final version of § 157(d):

M. KRAMER
* * * * * * * * *

M/ question is this: The language 'activities affecting
interstate commerce' is very broad | anguage. Wat ki nds of
situations or circunstances does [sic] the gentlemen intend to
cover here? O wll this |anguage becone an escape hatch through
whi ch nost bankruptcy matters will be renoved to a district court?

M. KASTENVEI ER

I thank the gentlenman for his question

This language is to be construed narromy. It would, for
exanmpl e, mean rel ated cases which nmay require consideration of
both title 11 issues and other Federal |aws including cases
invol ving the National Labor Relations Act, civil rights |aws,
Securities and Exchange Act of 1934, and sinilar |aws.

ld. at 238 (citing 130 Cong. Rec. H1849-50 (daily ed. March 21,
1984)) (second enphasi s added).

Counts | through Il of the Conplaint allege dischargeability
claims within the Bankruptcy Court's usual purview under 11 U S.C
8§ 523(a)(2) and (a)(6). Counts V and VI allege violations of the
Securities Act of 1933, 15 U S.C. § 77a et seq. Count VII alleges
viol ations of Section 10(b) of the Securities Exchange Act of 1934,
15 U.S.C. §8 78], and Securities and Exchange Comm ssion Rule 10b-5.
Counts VIII1 and I X allege violations of state securities |aws.
Counts X through XVl allege fraud, negligence, conversion, and ci Vi
conspiracy.

The Securities Act of 1933 and the Securities Exchange Act of

1934 are non-bankruptcy federal statutes of the type contenpl ated i



28 U S.C. 8 157(d). In light of the various counts of plaintiff's
Compl ai nt seeking relief under the Bankruptcy Code and the Securiti:
Acts of 1933 and 1934, | find that resolution of this adversary
proceeding will necessitate substantial and material consideration
non- bankruptcy federal statutes. Furthernmore, the suit involves no
debt or defendants who have asserted that non-core related proceedini
are at issue over which the Bankruptcy Court has no final power

wi t hout their consent.

If trial is held by the District Court, it may chose to
determ ne the dischargeability issues along with the non-bankruptcy
clainms asserted by plaintiff. O, trial in the District Court nmay
bring into play the doctrine of collateral estoppel on the
di schargeability issues should the plaintiff present themto the
Bankruptcy Court |ater.

As previously ruled on Septenber 23, 1993, the 8§ 727 cause of
action is held in abeyance until plaintiff has fully resolved his
§ 523 cl ai ns.

| therefore recomend that the District Court wi thdraw the
reference of the above-captioned adversary proceeding, with the
exception of the objection to discharge under 11 U S.C. § 727.
Accordingly, the Bankruptcy Clerk is directed to transmt this
witten recomendation to the Clerk of the District Court in
accordance with D. Kan. Rule 706.

I T 1S SO ORDERED

Dated at Kansas City, Kansas, this __ day of Decenber, 1993.
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JOHN T. FLANNAGAN
UNI TED STATES BANKRUPTCY JUDGE



CERTI FI CATE OF SERVI CE

The undersigned hereby certifies that copies of the above and
f oregoi ng Recommendation for Wthdrawal of Reference were deposited
in the United States mail, postage prepaid, on this
day of Decenber, 1993, addressed to:

Paul A. Rupp

Neil S. Sader

Brown, Nachman & Sader, P.C.
2405 Grand Avenue, Ste. 300
Kansas City, MO 64108

Kenneth C. Jones
P. 0. Box 11533
Overl and Park, KS 66207-4233

G. Thomas W I Il i ans
7015 Col | ege Boul evard, Ste. 150
Overl and Park, KS 66211

Leonard Rose

M chael D. Strong

Rose, Brouillette & Shapiro, P.C.
4900 Main Street, 11th Fl oor
Kansas City, MO 64112

Robert M Pitkin

David C. Seitter

Levy & Craig, P.C.

150 Commerce Pl aza
7400 West 110t h Street
Overl and Park, KS 66210

CGeraldine R Wgle
Secretary to JOHAN T. FLANNAGAN,
BANKRUPTCY JUDGE



