I N THE UNI TED STATES BANKRUPTCY COURT
FOR THE DI STRI CT OF KANSAS

In re:
JERRY EARL BROWN and )

JANI CE MARI E BROWN
Debt or s.

Case No. 91-12814

JENNY ROEDER,
Plaintiff,

V. Adversary No. 91-5283

JERRY EARL BROWN
Def endant .
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VEMORANDUM OPI NI ON

Jerry Earl Brown ("Brown"), the defendant/debtor, appears by
his attorney, Steven R Sublett, Wchita, Kansas. Jenny Roeder
("Roeder"), the plaintiff/creditor, appears by her attorney, Jeff
Giffith of Giffith & Giffith, Derby, Kansas.

According to the Stipulated Facts filed on March 27, 1992, on
Septenber 21, 1986, Jerry Earl Brown struck Jenny Roeder in the
forehead with a flashlight, causing her physical injury. Brown ple:
guilty to crimnal m sdeneanor battery in state court.! He then
consented to a judgnment of $10,000. 00 when Roeder filed civil suit
against himin state court for assault and battery.?

Brown filed his Chapter 7 petition on August 21, 1991.

1 state of Kansas v. Jerry E. Brown, Case No. 86-CR-3139 in the
District Court of Harvey County, Kansas, Crimnal Section.

2 Jenny Roeder v. Jerry Brown, Case No. 87 C 4485 in the District Court
of Harvey County, Kansas, G vil Departnment.




Roeder then prosecuted this adversary proceeding to have her judgnel
decl ared nondi schargeabl e under 11 U. S.C. 8§ 523(a)(6). Section
523(a) (6) provides:

(a) A di scharge under section 727...0of this title does not
di scharge an individual debtor fromany debt--

(6) for willful and malicious injury by the
debtor to another entity or to the property of another
entity....

Roeder posits that her civil consent judgnent concl usively
determ nes that her injuries resulted fromBrown's willful and
mal i cious act. Brown denies that either the civil or crimna
proceedi ngs estop him from di scharging the judgnment debt, and he
denies that he acted willfully or maliciously, pleading instead thi
he was acting in self-defense.

The stipul ation reveals that Brown appeared wi thout an attorney
when consenting to the civil judgnment. He signed the approval |ine
to the journal entry of judgnment which was filed in state court at
12:45 p.m, February 27, 1989. He also signed, and his signature w
acknow edged on, an Agreenent in Lieu of Execution filed in state
court at 12:49 p.m, February 27, 1989. The filing dates on these
docunents, as well as their contents, convince the Court that the
agreenment was the basis for entry of the civil consent judgnent.

This is borne out by the journal entry in the civil case which read

1. The parties announce to the Court that they have
reached an agreenent for settlenent of the above captioned matter.

2. That the Defendant, Jerry Brown, announced to the
Court that he wi shes to wlthdraw hi s counterclaimherein and has
reached an agreenent for judgnment on the Plaintiff's Petition for
the intentional tort of battery, and for actual and punitive
damages in the total anount of Ten Thousand Dol |l ars ($10, 000. 00).

3. The Court inquired on the record of both of the



parties to this action and with counsel and elicited their
affirmation that this is a fair, just and equitable settlenent of
all of the issues herein.

4. The Court received on the record the terns of the
agreenent between the parties in lieu of execution and the Court
ratified the applicability of said agreenment in |lieu of execution
for the purposes of paynent and recordation through the derk of
the District Court of Harvey County, Kansas.

(Journal Entry filed February 27, 1989, in Jenny Roeder v. Jerry

Brown, Case No. 87 C 4485 in the District Court of Harvey County,
Kansas, Civil Departnent, at 1-2.)

The Agreenent in Lieu of Execution identifies Brown as
"Judgnment Debtor"” and Jerry L. Berg, Attorney for Jenny L. Roeder,
"as agent for and hereinafter referred to as 'Judgnment Creditor."'"
(Agreement in Lieu of Execution filed February 27, 1989, in Jenny
Roeder v. Jerry Brown, Case No. 87 C 4485 in the District Court of

Harvey County, Kansas, Civil Departnent, at 1.) Paragraph eight of

t hat agreenent provides:

8. This Agreement in lieu of execution is in settlenent
of an admtted judgnment for the intentional tort of battery as
plead to in the Petition in Case No. 87 C 4485 for actual and
puni tive danmages and as further adnmitted by Judgnment Debtor in
Case No. 86 CR 3139, Journal Entry of February 3, 1987. Judgnent
Creditor acknow edges this debt is non-dischargeable in

bankruptcy. (Enphasi s added.)

|d. at 3.

The | ast sentence is the only reference in the agreenent to the
di schargeability of the debt in bankruptcy. Brown makes no statenel
in the docunment that can be construed as an agreenent that the debt
i s nondi schargeable. The nost the Court can nake of the underlined
statenent is that Roeder, through her attorney, Jerry L. Berg,
i ntended that her judgnment woul d be nondi schargeable in a |ater

bankruptcy. It is not clear that Brown, who was unrepresented by
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counsel, intended to agree with the assertion.

Al t hough recogni zing that the bankruptcy court has exclusive
jurisdiction to determ ne dischargeability questions under
8§ 523(a)(2),(4) and (6)3 the Tenth Circuit has sanctioned the use c
col |l ateral estoppel (issue preclusion) in the dischargeability

cont ext :

Consequently, collateral estoppel is binding on the bankruptcy
court and precludes relitigation of factual issues if (1) the
issue to be precluded is the sane as that involved in the prior
state action, (2) the issue was actually litigated by the parties
in the prior action, and (3) the state court's determ nation of
the issue was necessary to the resulting final and valid judgnent.

In re Wall ace, 840 F.2d 762, 765 (10th Cir. 1988).

This case focuses on the second prong of this issue preclusion
test, the "actual litigation" requirenent. The basically contractu
nature of consent judgnents has led to general agreenent that their
precl usive effects should be neasured by the intent of the parties.
18 Charles Alan Wight, Arthur R MIller & Edward H. Cooper, Federa
Practice and Procedure 8 4443 at 384 (1981).

Preclusion is appropriate if it is clear that the parties

intended it as a part of their agreement. |In Klingman v. Levinson,

831 F.2d 1292 (7th Cir. 1987), a state court judgnent was based upo
a stipulation that an attorney had breached his fiduciary duties as
the trustee of an express trust by m sappropriating and defal cating
with the trust corpus and income. |In the stipulation, the attorney

agreed (1) that malice was the gist of the action; (2) that he

3 PBrown v. Felsen, 442 U.S. 127 (1978) .




intended that his obligation to plaintiff be nondi schargeable in an
bankruptcy or sim |l ar proceeding; and (3) that in any subsequent
proceeding all of the allegations of the conplaint and the findings
of the court should be taken as true w thout further proof. The
court held that the intention of the parties was so clearly express
in the consent judgnent that the "actually litigated" requirenent of
the issue preclusion test was satisfied. The court further found

t hat being an experienced attorney, the debtor was capabl e of

protecting his interests in the prior action. See also Hartley v.

Ment or Corp., 869 F.2d 1469 (Fed.Cir. 1989) (i ssue preclusion may

ari se by reason of stipulated judgnent or consent decree, prinary
consi deration under which is intent of parties).

This case is distinguishable fromKlLingman and Hartley. There
is nothing in the crimnal case plea, the journal entry of judgnment,.
or the Agreenent in Lieu of Execution to indicate that Brown intend
to agree that the dischargeability of Roeder's claimcould not be
addressed in any |l ater bankruptcy. The nmere recitation by Roeder's
| awyer that "Judgnent Creditor acknow edges this debt is non-

di schargeabl e in bankruptcy” may indicate the intent of the |awer
and Roeder, but it does not indicate that Brown had the sane intent.
Not hing in the docunentation shows that Brown, who was unrepresente
by counsel, understood or agreed that he would be precluded in a

| at er bankruptcy case from asking the court to determ ne whether thi
consent judgnent was di schargeable. Accordingly, the Court finds

t hat the issues sought to be precluded were not litigated by the



parties in the prior state court action and cannot be given
preclusive effect. The Clerk is directed to schedule the adversary
action for pretrial conference.

Thi s Menorandum Opi ni on shall constitute findings of fact and
conclusions of |aw under Fed. R Bankr. P. 7052 and Fed. R Civ. P
52(a). This proceeding is core under 28 U . S.C. 8157. The Court ha
jurisdiction under 28 U.S.C. §8 1334 and the general reference order
of the District Court effective July 10, 1984. (D. Kan. Rule 705.)

I T 1S SO ORDERED

Dated at Kansas City, Kansas, this day of ,

1993.

John T. Fl annagan
Bankr uptcy Judge



CERTI FI CATE OF SERVI CE

The undersi gned hereby certifies that copies of the above and
f oregoi ng MEMORANDUM OPI NI ON were deposited in the United States
mai |, postage prepaid, on this day of , 1993,
addressed to:

Steven R Subl ett
1020 North Main, Ste. C
W chita, KS 67203

Jeff Giffith

111 South Baltinore
P. O. Box 184

Der by, KS 67037

John E. Foul ston

United States Trustee

401 North Market, Room 180
Wchita, KS 67202

CGeraldine R. Wgle, Secretary to:
JOHN T. FLANNAGAN
BANKRUPTCY JUDGE



