I N THE UNI TED STATES BANKRUPTCY COURT
FOR THE DI STRI CT OF KANSAS

In re:

JOSEPH W LLI AM BEFORT and

BETTY LOUlI SE BEFORT, Case No. 91-42031-11
Debt or s.

VEMORANDUM OF DECI SI ON

The notion of Farnmers National Bank (the "Bank") for sanctions
agai nst debtors and their attorney, Joel L. Klausen, appearing pro
hac vice, and this Court's Order to Show Cause why sanctions should
not be inmposed are before the Court for decision. Debtors appear by
t heir counsel, Joel L. Klausen, Omaha, Nebraska, and | ocal counsel,
Mark W Neis of the firmof Neis and M chaux, P.A., Topeka, Kansas.
Farmers Nati onal Bank appears by its counsel, Patricia A Reeder and
Timothy HO Grard of the firmof Wner, G enn, Reeder, Lowy &

G rard, Topeka, Kansas. There are no other appearances.

STATEMENT OF | SSUE

The issue presented is whether the Court should inpose
sanctions agai nst the debtors and their counsel for the filing of a
Chapter 11 bankruptcy petition when the debtors already had pending a
Chapter 12 case. The Bank has asked the Court to deny debtors'
counsel any fees in the Chapter 11 case and award the Bank its fees
and costs incurred in the Chapter 11 case. Debtors' counsel has
argued that sanctions should not be inmposed because he was not aware

of this jurisdiction's position on concurrent case filings as he had



not obtained | ocal counsel at the time that the Chapter 11 case was
filed.

After consideration of the pleadings filed in this case, the
argunments of counsel and review of relevant |law, the Court finds that
the debtors and their counsel, Joel L. Klausen, are subject to
sanctions under Federal Rule of Bankruptcy Procedure 9011, as nore
fully set forth below. The Court finds that the debtors' [ ocal
counsel, Mark W Neis, is not subject to sanctions since he did not

become a counsel of record until after the Chapter 11 case was fil ed.

JURI SDI CTI ON

The Court finds that this proceeding is core under 28 U S.C.
157 and that the Court has jurisdiction under 28 U S.C. 1334 and the
general reference order of the District Court effective July 10,

1984.

FI NDI NGS OF FACT

The facts are undi sputed. The debtors filed a Chapter 12
bankruptcy in 1987, Bankruptcy Case No. 87-41704-12, and obtai ned
confirmation of their Chapter 12 plan in Decenber of 1988. The
t hree-year plan provided for paynents to the Farnmers Home
Adm ni stration ("FmHA), the Farnmers National Bank of Osborne, Kansas,
and the Commpdity Credit Corporation. Prior to the debtors'
conpletion of their Chapter 12 plan paynents in February of 1991, the
FMHA filed a notion to dismiss the Chapter 12 case. In March of
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1991, the debtors and the FnHA entered into an agreed order all ow ng
the debtors to pursue an application with the FnHA for restructuring
their debt. In June of 1991, the debtors and the FnHA executed and
filed an agreed order nodifying the debtors' Chapter 12 plan.

In July of 1991, the Farnmers National Bank of Osborne, Kansas,
requested relief fromthe automatic stay or, in the alternative, a
determ nation that the automatic stay did not apply in the Chapter 12
case. On Cctober 3, 1991, the debtors filed their Chapter 11
petition, signed by them and their counsel, Joel L. Klausen. When
the Chapter 11 petition was filed, M. Klausen had not yet enployed
| ocal counsel. The Court required conpliance with D. Kan. Bk. Rule
9010.1 and D. Kan. Rule 404 with the result that Mark W Neis was
enpl oyed as | ocal counsel after the filing of the petition.

On COctober 10, 1991, the Farners National Bank filed its npotion
to dism ss the Chapter 11 case, requesting sanctions. The Standing
Chapter 12 Trustee filed a notion to dism ss the Chapter 11 case on
Cct ober 23, 1991. Both the Bank and the Trustee prem sed their
notions to dism ss on the ground that the debtors' Chapter 12 case
was still pending.

The Court heard the notions to dism ss on Novenber 5, 1991, and

sustained the Bank's nmotion, citing In re Kruse, Nos. 87-4198-R and

87-4199-R (D. Kan. 1988), wherein The Honorabl e Richard Rogers hel d:

The law is well settled that a debtor cannot properly be
in more than one voluntary bankruptcy proceedi ng at one
time. Inre Belmore, 68 B.R 889, 891 (Bankr. M D. Pa.
1987), Prudential Insurance Co. of Anmerica v. Colony
Square Co., 40 B.R 603, 605-06 (Bankr. N.D. Ga. 1984), In
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re Prudential Insurance Co. v. Colony Square Co., 29 B.R
432, 436 (WD. Pa. 1983).

At the sanme tinme, the Court directed that a show cause hearing be
schedul ed on the Bank's notion for sanctions as required by D. Kan.

Bk. Rule 9011.1. Cooter & Gell v. Hartmarx Corp., --- US. ---, 110

S.Ct. 2447, 2454-57, 110 L.Ed.2d 359 (1990), although involving an
i nvoluntary dism ssal, supports the Court's reservation of
jurisdiction to consider the Rule 11 question.

On Decenber 2, 1991, the debtors filed a response to the
request for sanctions, stating that the Chapter 11 case was fil ed
because the debtors had been negotiating an agreenent with the Bank
that would involve a |iquidation of a substantial amunt of their
assets and that upon the advice of their counsel and their
accountant, the debtors had decided that they should file a Chapter
11 case to avoid possible adverse tax consequences. The response
al so stated that the debtors could not make their paynments under the
Chapter 12 plan; that they had incurred additional debt since the
confirmation of the Chapter 12 plan; and that their new creditors had
filed suit against themto collect on the new debts.

On January 14, 1992, the parties appeared before the Court on
t he Bank's notion for sanctions and on the Court's order to show
cause why sanctions should not be inposed. Debtors' counsel stated
on the record that at the time the Chapter 11 case was filed, he had
not obtained | ocal counsel and that he was not aware of the decisions

of this jurisdiction prohibiting the filing of concurrent cases.



CONCLUSI ONS OF LAW

Federal Rule of Bankruptcy Procedure 9011 provides in part:

The signature of an attorney or a party constitutes a
certificate that the attorney or party has read the docunent;
that to the best of the attorney's or party's know edge,
information, and belief formed after reasonable inquiry, it is
wel | grounded in fact and is warranted by existing |law or a
good faith argunment for extension, nodification, or reversal of
existing law, and that it is not interposed for any inproper
pur pose, such as to harass or to cause delay or needl ess
increase in the cost of litigation or adm nistration of the

case....If a document filed with the court is signed in
violation of this rule, the court on notion or on its own
initiative, shall inpose on the person who signed it, the

represented party, or both, an appropriate sanction, which may
include an order to pay to the other party or parties the
amount of the reasonabl e expenses incurred because of the
filing of the docunment, including a reasonable attorney's fee.
Courts that have considered the inposition of sanctions in

cases involving concurrent bankruptcy filings have found that debtors

and their counsel are subject to sanctions. |In Wiszhaar Farnms, |nc.

v. Livestock State Bank, 113 B.R 1017, 1020 (D. S.D. 1990), a
reviewing District Court held that "while there is no inherent abuse
in availing oneself of the automatic stay, manipulating the judicial
process by reinposing the automatic stay through nultiple filings
wor ks an unconsci onable fraud on creditors.” |In that case, the
debtor was in a Chapter 11 case and the bankruptcy court denied
debtor's notion for stay of execution against a creditor holding a
"drop dead" clause. The debtor then filed a Chapter 12 petition.
The bankruptcy court found that the filing was in bad faith because

it was an attenpt to frustrate the court's prior order in the Chapter



11 case denying a stay of execution. The district court affirned the
bankruptcy court's award of sanctions against the debtor and its
counsel, including over $50,000 in expenses that the bank had
incurred as a result of a delay in the sale of the collateral.

The court in In re Martin, 97 B.R 1013 (Bankr. N. D. Ga. 1989),

al so ordered sanctions agai nst the debtor and her attorney for the
filing of a Chapter 7 case when the debtor already was proceeding
under Chapter 13. The court noted that it was well established that

a debtor may not mmintain two sinmultaneous and separate bankruptcy

cases, citing Associates Financial Services Corp. v. Cowen, 29 B.R

888 (Bankr. S.D. Ohio 1983), In re Smth, 85 B.R 872, 873-74 (Bankr.

WD. Okla. 1988), Admi nistrator of Veterans Affairs v. Lunsford, 39

B.R 490, 491 (Bankr. N.D. Ga. 1984), In re Belnore, 68 B.R at 891

and Freshman v. Atkins, 269 U.S. 121, 123-24, 46 S.Ct. 41, 41-42, 70
L. Ed. 193 (1925).

This Court determ nes that the Chapter 11 bankruptcy petition
was filed in violation of Fed. R Bankr. P. 9011. The debtors were
in a pending Chapter 12 case in which a creditor had recently
requested relief fromthe stay to proceed in state court. The
debtors admtted that they could not make their paynents under the
confirmed Chapter 12 plan, but no notion to nodify their plan was
filed. At the time the Chapter 11 case was filed, the debtors had
not attenmpted to convert their Chapter 12 to a Chapter 11. As the
cited case law indicates, attenpts by debtors to proceed

simul taneously in nore than one bankruptcy case have not been well
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received by the courts. The Court finds that the debtors' filing of
a Chapter 11 case while their Chapter 12 case was pendi ng was
reasonably cal cul ated to cause their creditors delay and increase the
cost of litigation.

Debtors' counsel has stated on the record that he was not
fam liar with the case law in this jurisdiction prohibiting the
filing of the Chapter 11 while the Chapter 12 was pending. Yet, he
cites no authority fromhis own jurisdiction that would have
permtted the Chapter 11 filing while the debtors were still in a
pendi ng Chapter 12 case. The citation of such authority would not
exenpt counsel's signature fromthe Fed. R Bankr. P. 9011
certification "that to the best of the attorney's or party's

know edge, information, and belief fornmed after reasonable inquiry,

it is well grounded in fact and is warranted by existing | aw or a

good faith argument for extension, nodification, or reversal of

existing law...." (Enmphasis added.) Had counsel shown that the |aw
in his home jurisdiction allowed concurrent filings, the Court m ght
have given nore credence to his argunment. On this record, the Court

finds that debtors' counsel did not performa reasonable inquiry into
the facts and existing law in regard to the filing of a Chapter 11
case when the debtors were already proceeding in a Chapter 12 case.

Accordingly, the Court grants the Bank's notion for sanctions
and orders that the debtors and their counsel, Joel L. Klausen, are
hereby held jointly and severally liable to pay the reasonable

expenses incurred by the Bank in the Chapter 11 case, including
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attorney's fees. The debtors are included in this order because the
Court is without information as to the extent of debtors’
participation in the decision to file the Chapter 11 petition.
However, since they were famliar with the status of the Chapter 12
case yet sought M. Klausen's services for the filing of the Chapter
11 petition, the presunption is that they exerted sonme influence to
obtain its filing. Accordingly, they nust be held accountable for
their counsel's dereliction absent a showi ng that absol ves them of
responsibility for the filing. |If they are aggrieved by this order,
they may apply for rehearing within ten (10) days of the service of
this judgnent upon themto address further the propriety of its
application to themindividually.

The Bank is directed to submt to the Court, within thirty (30)
days fromthe date of this order, a statenent of its reasonable
expenses, including attorney's fees. The debtors and their attorney,
Joel L. Klausen, shall have twenty (20) days fromthe filing of the
statenment to object to the reasonabl eness of the fees and expenses.
The Bank's request that Klausen's fees in this Chapter 11 case be
denied is overrul ed.

The foregoi ng di scussion shall constitute findings of fact and
concl usi ons of |aw under Fed. R Bankr. P. 7052 and Fed. R. Civ. P
52(a).

I T 1S SO ORDERED

Dated this day of , 1992, at Topeka, Kansas.



John T. Fl annagan
Bankr uptcy Judge



CERTI FI CATE OF SERVI CE

The undersi gned hereby certifies that copies of the above and
f oregoi ng Menorandum of Decision were deposited in the United States
mai |, postage prepaid, on this day of , 1992,
addressed to:

Joel L. Kl ausen
11590 West Dodge Road
Omaha, NE 68154

Mark W Nei s

Nei s and M chaux, P.A.
P. O. Box 2503

Topeka, KS 66601

Patricia A. Reeder

Timothy H Grard

Woner, 4 enn, Reeder,
Lowy & Grard

330 Bank |V Tower

Topeka, KS 66603

Eric C. Rajala, Esg.

9401 I ndi an Creek Parkway
Bui | di ng 40, Suite 400

P. 0. Box 25830

Overl and Park, Kansas 66225

John E. Foul ston

United States Trustee

401 North Market, Room 180
W chita, Kansas 67202

CGeraldine R Wgle
Secretary to JOHAN T. FLANNAGAN,
BANKRUPTCY JUDGE



