INTHE UNITED STATESBANKRUPTCY COURT
FOR THE DISTRICT OF KANSAS

Inre

LADY BALTIMORE FOODS, INC., Case No. 02-43428

)
)
)
)
Debtor. )
)
)
Inre )
)
LADY BALTIMORE OF ) Case No. 02-43429
MISSOURI, INC., )
)
Debtor. )
)

MEMORANDUM AND ORDER
Debtorsrequest this Court enter an order authorizing themto assume alease with Fisher Holdings,
Inc., and aligting agreement with, and retention of, R.B. Murray & Company and B.A. Karbank & Co.,
L.L.P. asredtors.! Although the parties agree that the readltors have earned a $125,000 commission for
the sale of Debtors Springfield real edtate, they disagree how that commission should be classified. The

Court has jurisdiction to hear this mater,? and it is a core proceeding.®

!Doc. No. 321. The Court previoudy entered an order resolving other issues contained in this
moation.

228 U.S.C. §8 157 and 1334(b).

%28 U.S.C. § 157(b).



STATEMENT OF FACTS

Based upon the Stipulation of Uncontroverted Facts® filed by the parties, and the information

contained in the exhibits presented to the Court, the Court makes the following findings of fact:

1.

OnJanuary 8, 2002, Lady Badtimore Foods, Inc. and R.B. Murray & Company and B.A.
Karbank & Company, LLP (hereinafter “ Redltor”), entered into an Exdusive Right to S
Agreement for Use of Commercid or Industrid Property (the “Listing Agreement”) for
Lady Batimore's Springfield, Missouri distribution facility and redl estate.®

The Liding Agreement provided that L ady Batimorewould pay Redl tor five percent of the
sdes price “due and payable a the consummeation of the sde transaction.”

On September 20, 2002, as aresult of Redtor’ sefforts, Lady Batimore of Missouri, Inc.
entered into a two-year lease agreement (the “Leasg’) with Fsher Holdings, Inc.
(“Fisher™), beginning October 1, 2002.

The Lease contained an option to purchase, which dlowed Fisher to exerciseitsright to
purchase the property for asum certain by natifying Lady Bdtimore, inwriting, of itsintent
to purchase within the first nine months of the lease term.

The Lease dlowed Fisher to determine the date of closing, so long as Fisher give Lady

Bdtimore thirty days written notice of the closng date and the closing occurred no later

“Doc. No. 388.

°Although the L ease Agreement, Addendum to Lease Agreement, and the Listing Agreement
are dl sgned by Lady Bdtimore Foods, Inc., the actua Commercia and Industrid Red Estate Sde
Contract is Sgned by Lady Bdtimore of Missouri, Inc. The Court is frankly unsure againgt which of the
two jointly administered estates the Redltor claim is asserted, and will thus use the generic term
“Debtors’ or “Lady Bdtimore.”



10.

11.

than the last day of the lease term. The Lease dso dlowed ether party to terminate the
lease, within certain time parameters, if the purchase option was not exercised.

L ady Bdtimore agreed, by Sgningthe L ease, that it would pay Redltor five percent of each
lease payment, and “[i]f the Premises are purchased by Tenant [Fisher] during the Term,
Landlord [L ady Bdtimore] will pay suchREALTOR(S) a sdescommissionof five percent
(5%). Lessany lease commission previoudy paid by Landlord to brokers.” (Emphasisin
origind).

On December 31, 2002, Lady Bdtimorefiled for bankruptcy under Chapter 11 of the
Bankruptcy Code.

Between October 1, 2002 and December 31, 2002, no rent was paid or required to be
pad by Fisher to Lady Bdtimore under the Lease. Rent was determined by aformula
based onstorage feesgenerated, and apparently none were generated over the benchmark
alowed by the Lease®

Since lease commissions were based on rents paid, and no rents were paid or due pre-
petition, Realtor was entitled to no pre-petition lease commissions.

On June 30, 2003, the last day of Fisher's ninth month of tenancy, Fisher natified Lady
Bdtimore in writing of its intent to exercise the purchase option.

On October 31, 2003, in order to effectuate the sde in this pending bankruptcy, Lady

Bdtimore filed aMotion for Order Authorizing Debtor to (1) Assume Commercid and

The Court has extrapolated this fact from the parties’ Stipulation, because it indicates all
appropriate renta's have been paid by Fisher, and al rents received were received post-petition.
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12.

13.

14.

15.

Industrid Lease Agreement Pursuant to 11 U.S.C. § 365, (2) Enter into Commercid and
Industria Red Estate Sde Contract, (3) Sell Real Property to Fisher Holdings, Inc., Free
and Clear of Liens and Interests Pursuant to 11 U.S.C. § 363(f), (4) Assume Listing
Agreement Pursuant to 11 U.S.C. § 365 and Approve Retention of R.B. Murray &
Company and B.A. Karbank and Company, LLP, as Redltors, and (5) Allow Tenant's
Offset of Monthly Rental Payments to Debtor for Certain Building Repairs (“Motion to
Assume’).

Between the date Lady Bdtimore filed its bankruptcy petition and the date it filed the
Motionto Assume, the L ease was carried out aswritten, except that no lease commissons
were ever pad to Redtor. Thisistrue even though $109,067.20 in rents were pad to
L ady Bdtimore by Fisher post-petition, and the L ease provided that Real tor would receive
5% (or $5,453.35) of rents paid as alease commission.

On December 1, 2003, pursuant to an agreement of the parties, this Court granted so
muchof the Motionthat sought anorder alowing Debtor to enter into the Commercid and
Industriad Real Estate Sde Contract and sdll the property, but required the 5% commission
($125,000) dlamed by Redltor to be set aside and not distributed or used, awaiting
disposition of this matter.

The sale was closed January 27, 2004.

The $2.5 million sale price was fair, and Redtor performed adequatdly.

Other factswill be discussed below, when necessary.



. CONCLUSIONS OF LAW

The parties agree that Redltor fairly earned a $125,000 commissionfor the sde of the Springfidd
rea edtate, but disagree how that clam should be classfied. The Unsecured Creditors Committee
(“Committee’) dams Redltor earned its commisson & the time the L ease was executed, pre-petition, and
thus its daim is entitled to agenerd, unsecured status. Redltor daimsiits right to a commission did not
accrue until Fisher exercised itsoptionto purchasethe real estate and the sale was closed, which occurred
post-bankruptcy, and thus the commission should be treated as a post-petition adminidrative dam and
paid in ful under 11 U.S.C. § 503(b)(1)(A).” The dasdfication is potentialy dispositive, because it is
presently unknown what dividend unsecured creditorswill receive inany liquidating plan. If Redtor’' sclam
istreated as anadminigrative dam, it will likely receive 100% of its clam, rather than having to share pro
rata with unsecured creditors.

Two questions must be answered before deciding the tatus of the commission. Firg, the Court
must determine whether the Liding Agreement was still an executory contract when the bankruptcy was
filed. If s0, the Court must then determine whether Lady Batimore should be alowed to assume the
executory contract, or if the business judgment standard would dictate that it rgject the contract.

A. The Listing Agreement was still executory in nature after Lady Baltimore filedits
bankruptcy.

Thefirst issue before the Court is whether the Listing Agreement was executory a the time Lady

Bdtimore filed for bankruptcy protection. Whether a contract is executory within the meaning of the

’All future statutory references are to the Bankruptcy Code, 11 U.S.C. § 101, et seq., unless
otherwise specified.



Bankruptcy Codeisaquestionof federal law.2 An executory contract isonewhere“ performance remains
due to some extent onbothsides.”® The crucid factor that establishes the executory nature of the contract

isthe existence of the unperformed mutua obligations a the time of the filing of the bankruptcy petition.*°

The Committee contendsthat Red tor had a ready fully performed its obligations under the contract
at the time the bankruptcy wasfiled, and thus the estate had al ready obtai ned whatever benefit it would gain
from the contract. In other words, the Committee argues that Redltor had |ocated a buyer pre-petition,
and had earned its entire commission a the time it procured the lease between Debtor and Fisher in
September 2002, because the lease included an option to buy. The Redtor, on the other hand, contends
its commission was not earned until the sdle was consummated, which occurred post-petition.

To support its postion, the Committee rdiesupon boththe language of the Listing Agreement, and
on Missouri** caselaw surrounding arealtor’ sright to collect acommissionon the sde of red etate. The
Agreement statesthat “[w]henand if [the Realtor] produces a prospect ready, willingand able to purchase

the property . . . and the prospect indicates such intention in writing, [Lady Batimore] agreesto pay [the

8 nreMunple, Ltd, 868 F.2d 1129 (9™ Cir. 1989).
See 3 Caollier on Bankruptcy 1 365.02[1] (1999).

°RAF Financial Corp. v. Resurgens Communications Group, Inc., 1990 WL 145603 (D.
Colo. 1990), citing In re California Steel Co., 24 B.R.. 185, 187 (Bankr. N.D. 1ll. 1982);
Collingswood Grain Inc. v. Coast Trading Co. (Inre Coast Trading Co. Inc.), 744 F.2d 686, 692
(9th Cir. 1984) and Carlson v. Farmer's Home Administration (In re Newcomb), 744 F.2d 621,
624 (8th Cir. 1984).

Uproperty interests are created and defined by state law, the Redltor’ sinterest in receiving a
commission is a state law property right, and both parties have stipulated that Missouri law isthe
applicable Sate law.



Redtor] acommisson of five percent of the sdle price.” That language does support the proposition that
the date the purchaser of the property is secured is the date the Redltor is entitled to the commission.
Smilaly, Missouri law provides that the criticd date for determining when a redltor is entitled to a
commission is the date the buyer is procured, not the date of the closing on the red etate.'?

Furthermore, numerous bankruptcy courts have hdd that whenarealtor findsa buyer pre-petition,
but the closng does not occur until after the bankruptcy petition is filed, the liding agreement is not
executory in nature, because the redtor has fully performed its obligations under the listing contract. For
that reason, when a buyer is procured pre-petition, many courts have found that the redtor has a pre-
petition, unsecured contingent claim for the commission, contingent on the sale dlosing,*® and not a post-
petition adminigrative clam.

Alternatively, Redtor argues that under Missouri law, its* commissionisearned at the time of the
sde” Insupport of this argument, the Redltor cites, inter alia, Inre John Chezik Imports, Inc.’* Redtor

falsto citeanimportant part of Chezik Imports however, where the bankruptcy court noted that “[u]nder

12See Moore v. Prindable, 815 SW.2d 25, 27 (Mo. Ct. App. 1991); Real Estate
Enterprisesv. Collins, 256 S.W. 2d 286, 289 (Mo. Ct. App. 1953).

13Seg, e.g., Coldwell Banker and Co. v. Goodwin Bevers Co., Inc. (In re Goodwin Bevers
Co., Inc.), 575 F.2d 805 (10™ Cir. 1978) (rgecting claim by realtor that because completion of the
transaction occurred after bankruptcy, the listing agreement was an executory contract under Cdifornia
law and was not a provable clam at the time of bankruptcy); In re W/B Associates, 227 B.R. 635
(Bankr. W.D. Penn. 1998) (holding that listing agreement was not executory where redtor found
purchaser pre-petition, and dl that remained to be done post-petition was the closing of the purchase
and payment of the commission); and In re Munple, Ltd., 868 F.2d 1129 (9" Cir. 1989) (holding that
when acommission is due upon the procurement of a buyer, the listing agreement is not made
executory by a provision conditioning payment on closing the sale).

14195 B.R. 417 (Bankr. E.D. Mo. 1996).



Missouri law, generdly, a broker earns a commisson from the sdller when he produces a buyer ready,

willing, and able to buy on the terms specified by the sdller, whether or not the sde is completed.”*> The

court went on to note that “[t]he parties may vary the sdller's duty to pay the broker's commission by
express agreement within thar listing contract,” and found that “under the terms of the Employment
Agreement, the parties agreed to subgtitute the terms of their agreement as to the payment of commission
for the genera provisions under Missouri common law.”°

Therefore, dthough the Redltor is correct in Sating that the closing of the purchase in Chezik
I mportsgoverned whether the realtor was entitled to a commissionunder the factsof that case, the Redltor
ignoresthe fact that the court only made this finding after ruling that the parties atered the commonlaw rule
by the express terms of the liding agreement. The ultimate holding in Chezik Imports is clearly
diginguishable from this case, because, unlike the listing agreement in Chezik Imports the Liding
Agreement herein contains language that essentidly mirrors Missouri commonlaw, rather than sgnificantly
dtering it.

Although this Court thus agrees that the law provides Realtor was entitled to itscommissonwhen
it produced aready, willingand able buyer, the questioninthis case iswhendid Redltor produce that buyer
under the terms of the agreements of the parties. The Lease required Fisher to notify Lady Bdtimore of
itsintent to purchase, inwriting, during the first nine months of the lease, whichexpired June 30, 2003, and
that is the date Fisher exercised the option. Accordingly, until June 30, 2003, sx months post-petition,

there was no buyer for this real estate. Ingtead, at the time of filing, Fisher was merely a tenant with an

1d. at 420 (emphasis added).

d.



optionto purchase. 1t was not “ready, willing and able to purchase the property” until June 30, 2003, and
certainly had not indicated any intent in writing before thet dete.

Because the language of the Lising Agreement, dong with al relevant case law, indicates that the
commission wasto be paid upon the procurement of aready, willing and able buyer, the Court finds the
Redtor became entitled to the sdles commisson on the property when Fisher exercised its option to
purchase. Had Fisher decided not to exercise the purchase option, Redtor was dill required under the
terms of the Listing Agreement to continue to market the red estate. The Listing Agreement provided that
either party could terminate the agreement on 45 days  written notice,'” and there is no evidence before
the Court that the Agreement was ever terminated. Such continued marketing was required under the
terms of the contract, and thus Redltor had not fully performed under the Listing Agreement at the time
bankruptcy wasfiled. For that reason, the Court finds the Listing Agreement was an executory contract,
dill awaiting sgnificant performance by both the Redtor and Lady Batimore, a the time Lady Bdtimore
filed its bankruptcy petition.

The Court notes that this finding is dso congstent withthe language used inthe L ease Agreement,
to which the Redltor was not a party. Pursuant to the Lease Agreement, Lady Batimore was obligated
to pay the Redtor a 5% sales commission “If the Premises are purchased by [Fisher].” Again, itisclear
fromthislanguage that the Redltor was not entitled to the 5% sales commissonuntil Fisher took ontherole

of a purchaser, which clearly occurred post-petition.

YExhibit 4, Paragraph 8.

81f Fisher had paid any rentsto Lady Baltimore pre-petition (or any had been owed under the
rent formula), Realtor would have been entitled to receive 5% of those rents as its lease commission.
Its claim for those pre-petition lease commissions would have been a genera unsecured claim, because
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B. The L ease was also an executory contract at the date of filing

Debtor’s October 31, 2003 Motion dso sought to assume the Lease Agreement with Fisher
Holdings. The Committee apparently objected to assumption of the L ease, dthough no written objection
was origindly filed, as the agreed Order dlowing the sdle to proceed deferred thisissue. The Committee
has now argued that assumption of the lease is moot, as the lease has been superseded by the sale of the
red estate. That was not the case, however, when Debtor moved for the assumption.

Agan, the existence of unperformed mutud obligations a the time of the filing of the bankruptcy
petitioniscrucid. Therefore, athough the Committee is correct in its assertion that now there may be
nothing left to do under the Lease, because the sale has now superseded the Lease, the contract must be
examined to determine what obligations were outstanding at the time of the filing of the bankruptcy petition,
and at the time of the motion.

The Court findsthat as of October 31, 2003, therewas dill ayear remaning onthe lease, and thus
substantia performance was il required by both parties. Most importantly, it was the Lease that
contained the optionto purchase, whichboth Debtor and Fisher Holdings wished to enforce. For thesame
reasons articulated above, the Court dso findsthat bothas of the date of filing, and as of October 31, 2003

when the Debtor’ s Motion was filed, the Lease Agreement was an executory contract.

C. The Court approves Lady Baltimor € srequest to assumethe L ease and Ligting
Agreement, including retentionof R.B. Murray & Company and B.A. Karbank &
Co. asrealtors.

it had completed its performance in earning the rent commissions pre-petition.
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Havingdeterminedthat the L easeand Ligting Agreement were executory contracts at thetimeL ady
Bdtimore filed its bankruptcy petition, the Court must now turn its attention to Lady Batimore' s request
for authorizationto assume the Lease and the Listing Agreement, and to retain Redltors as redtors for the
estate under 88 327(a), 328 and 1107(a). ThisMotionwasfiled in October, 2003, and the parties agreed
to that part of the Motion that requested the sales contract be executed, and the sale consummated,
because dl parties ininterest, induding the Committee, agreed the $2.5 millionsales price was reasonable.
Theresfter, the Committee and the Redltor sought to brief and ordly argue the issue of the classfication of
the $125,000 sales commission.

A debtor may assume the obligations of an executory contract or unexpired lease subject to the
bankruptcy court's approva.’® The debtor’ s ability to assume or reject any executory contract continues
until the confirmation of a Chapter 11 plan, unless, upon request of a party, the Court orders the debtor
to either assume or reject the lease within a specified period of time?® The court must use the “business

judgment” standard in andyzing whether to approve the debtor-in-possession’s decison to assume or

1911 U.S.C. § 365(a); see also In re Valley View Shopping Center, L.P., 260 B.R. 10, 24
(Bankr. D. Kan. 2001).

2011 U.S.C. § 365(d)(2).
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reject an executory contract.?* The scope of review is narrow,? and a presumption of reasonableness
attaches to debtor’ s management decisions.

The Second Circuit explained the Court’ srole in gpplying the business judgment standard in the
context of gpproving the assumption or rejectionof an executory contract “as [one of] an overseer of the
wisdom with which the bankruptcy estate’s property is being managed by the trustee or debtor-in-
possession, and not, asit doesinother circumstances, asthe arbiter of disputes between creditors and the
estate.”?* Under the business judgment standard, assumption of an unexpired lease or executory contract
is appropriate if the debtor can demonstrate the assumption will benefit the estate.

The Committee assertsthat L ady Baltimore' s attempt to assume the Lease and Listing Agreement
a this point, post-closing of the sde of the property, is of no benefit to the estate, and only results in

eevating the Realtor's daim from that of an unsecured, pre-petition daim to that of an administrative

?In re Valley View Shopping Center, L.P., 260 B.R. at 39.

2Matter of GP Exp. Airlines, Inc, 200 B.R. 222, 230 (Bankr. D. Neb. 1996) (holding that
absent ashowing of bad faith or abuse of debtor's discretion, debtor's exercise of business judgment in
deciding whether to assume alease will generdly not be disturbed).

ZIn re Johns-Marwille Corp., 60 B.R. 612, 615-16 (Bankr. S.D.N.Y. 1986).

*Orion Pictures Corp. v Showtime Networks, Inc. (Inre Orion Pictures Corp.), 4 F.3d
1095, 1099 (2" Cir. 1993).

%See Westship, Inc. v. Trident Shipworks, Inc., 247 B.R. 856 (M.D. Fla. 2000); Inre
Gateway Apparel, Inc., 210 B.R. 567 (Bankr. E.D. Mo. 1997); Inre Riodizo, Inc., 204 B.R. 417
(Bankr. S.D.N.Y. 1997).
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expensedam, whichdamswill likdy be pad infull. Debtor and Redltor claim the decision to assume the
Lease and Liging Agreament congtitutes good business judgment and should be approved by the Court.?®

The Court findsthat asof the date the M otionwasfiled, the assumption of the L ease and the Listing
Agreement, which brought with it the continued contractud relationship with the Redltor, was of some
benefit to the etate in this case. The motionto assume the Lease and Listing Agreement were filed prior
to the closing of the sde, and in fact accompanied arequest by L ady Batimoreto enter into a contract for
sdewithFisher. All parties agree that the Redtor was effective in procuring a purchaser for the property
and in obtaining afair price.

Furthermore, when the Motion was filed, there was no guarantee that the sale with Fisher would
be closed, or that future services of the Redltor, either in assgting in the closing of the dedl with Fisher or
in procuring another buyer in the event the sdle with Fisher fdl through, would not be needed. Clearly,
Lady Bdtimore and the Redltor had a good working relaionship and the Redltor was very familiar with the
property. The continued contractud relationship between Lady Badtimore and the Redltor was beneficid
to the estate, and this Court cannot find, with the gppropriate deference that must be givento debtors-in-
possessioninsuchinquiries, that the decison to assume the Listing Agreement was other than through the
exercise of good business judgment.

Likewise, when the Motion to Assume the Lease was filed, there was fill ayear left under the

terms of the lease. More importantly, it is that Lease that provided Fisher with the option to purchase,

*The Redtor also contends that § 1108 gives the debtor “the authority to operate the business
asit seesfit” and that the Court need not even consder the business judgment standard. The Court
finds this argument to be completely without merit, as 8 365 clearly requires Court approvd of any
assumption or rgection of an executory contract, after notice and a hearing.
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which dl parties agree was in the best interest of the estate. Thus, again, there are no facts before the
Court that would suggest Debtor’ s request to assume that Lease was other than through the exercise of
good business judgment. Therefore, the Court finds that the motion to assume the Lease and Listing
Agreement should be granted.

The Committee argues that assumption of either of these agreements was made moot by the
cdosing, on January 26, 2004, some three months after the motion was made. The Court disagrees that
merely because the parties were unable to more quickly brief, and this Court was unable to more quickly
decide, the issues, that that inherent court delay renders the matters moot. If the Court wereto dlow such
delaysto ater substantive rulings, it would only encourage parties to delay proceedings.

Under these circumstances, it is unfair to punish Debtor and Redltor because they wanted to do
what was best for the creditors—to make sure the sde closed expeditioudy. They could have hdd up the
sde (potentidly loging the buyer) until thisissue wasresolved, so asto not risk mooting theissue. Insteed,
the partiesand the Court allowed the sdle to close, which was clearly in the best interest of the estate. The
Court thus deems the issues raised by the October 31, 2003 motions reserved, asthe factsexisted onthat
date, and denies Committee’ s mootness claim.

Hndly, the Committee seems to suggest that by dlowing the assumption of the Lease, that will
somehow result in Redltor havingits pre-petition lease commission relegated to an adminigtrative priority.
Thisisnot true for two reasons. Firg, theparties stipulationshaveled thisCourt to believethat the Redltor
was never entitled to any pre-petition lease commissions, because no rents were paid or payable, pre-
petition, under the rent formula. Secondly, the Court has held that any claim that Redtor might have had

for pre-petition lease payments would have been a generd, unsecured claim.
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D. Lady Baltimore isauthorizedto hire the Realtor asa professional pursuant to 11
U.S.C. §327.

Based uponthe Court’ sruling that L ady Batimore should have been alowed to assume the Liging
Agreement, the Court findsit was and isappropriateto dlow Lady Batimore to hire the Redltor pursuant
to § 327 for the purposes of serving as aprofessiond redltor for the estate indediing withthe sdle of Lady
Bdtimore s Springfield, Missouri digtributionfacility and real estate. The Court notes that there have been
no objections to this portion of the motion filed by Lady Batimore, beyond those lodged againgt the
assumption of the Lease and Listing Agreement as outlined above, which the Court has overruled.

[11.  CONCLUSION

The Court finds that the L ease and the Liding Agreement were executory contractsat the time the
bankruptcy wasfiled. Substantia performancewas required by both L ady Batimoreand Fisher under the
terms of the L ease at the time of bankruptcy. Asto the Listing Agreement, the Redltor had not produced
aready, willing and able buyer, as that term was defined by the contract, at the time the bankruptcy was
filed, but instead had only produced atenant, Fisher, which might someday wishto purchasethe property.
Because Fisher did not exercise its option to purchase the property until after Lady Batimore filed its
bankruptcy petition, however, the Ligting Agreement wasexecutory at the time the bankruptcy petitionwas
filed, and was subject to assumption or rejection by Lady Badtimore.

The Court finds no basis to hold that L ady Batimorefailed to exercise good business judgment in
electing to assume the Lease and Ligting Agreement when it so requested in October, 2003, as doing so
provided a benefit to the estate. Therefore, the Court approves Lady Baltimore s request to assume both

contracts. The Court also finds that Lady Batimore is alowed to hire and compensate the Redltor,
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pursuant to § 327 and under the terms of the Listing Agreement, which caps compensation a 5% of the
sales price, for providing services as aredtor to the estate for the sdle of Lady Bdtimore's Springfied,
Missouri digtribution facility and red estate.

ITIS THEREFORE, BY THISCOURT ORDERED that L ady Batimore sMotionfor Order
Authorizing Debtor to Assume the Lease and Ligting Agreement Pursuant to 11 U.S.C. § 365 and to
Approve Retentionof R.B. Murray & Company and B.A. Karbank & Co., LLP, asRedtors, (Doc. 321)
is granted.

IT 1S SO ORDERED this 13th day of August, 2004.

JANICE MILLER KARLIN
United States Bankruptcy Judge

CERTIFICATE OF SERVICE

The undersigned certifiesthat acopy of the MEM ORANDUM AND ORDER was deposited
in the United States mail, postage prepaid on this 13" day of August, 2004 to the following:

JamesE. Bird

Polsndli Shdton & Wdte PC
700 W 47th St Ste 1000
Kansas City, Mo. 64112-1802

Scott J. Goldgtein

LisaA. Epps

1000 Wanut Street, Suite 1400
Kansas City, Mo. 64106
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T. Bradley Manson

Alvin D. Shapiro

Shapiro, Manson & Karbank
10801 Mastin, Suite 820
Overland Park, Ks. 66210

Todd W. Ruskamp

Shook, Hardy & Bacon LLP
2555 Grand Blvd

Kansas City, MO 64108

Thomas O’ Neal

Shughart Thomson & Kilroy, PC
1800 Twelve Wyandotte Plaza
120 W. 12" Street

Kansas City, Mo. 64105

DEBRA C. GOODRICH

Judicid Assgant to:

The Honorable Janice Miller Karlin
Bankruptcy Judge
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