INTHE UNITED STATESBANKRUPTCY COURT
FOR THE DISTRICT OF KANSAS

Inre

BRICE JUAN HIGHT, SR. and
LYNETTE LEE SMITH-HIGHT, Case No. 02-41879
Chapter 7

Debtors.
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MEMORANDUM AND ORDER OVERRULING TRUSTEE'SOBJECTIONTO
EXEMPTION AND DENYING TRUSTEE'SMOTION TO SELL
PERSONAL PROPERTY FREE AND CLEAR OF LIENS
This matter is before the Court on the Trustee' s Objection to Exemption' and Trustee's Motion
to Sdl Personal Property Free and Clear of Liens? The Court has jurisdiction to hear this matter,® and it
is a core proceeding.* The parties have stipulated to the relevant facts, and based on those facts and

applicable law, the Court overrulesthe Trustee' sobjectionto exemptions and motion to sell the property.

FINDINGS OF FACT

On July 26, 2002, Debtors filed a petition seeking relief under Chapter 13 of Bankruptcy Code.
Schedule B liged 9x means of trangportation: a2000 Ford F-150 pickup, a 1997 Chevrolet Nova, a
1995 Harley-Davidson Sportster motorcycle, a1998 Harley-Davidson Budl motorcycle, a2000 Harley-

Davidson Budl-Blast motorcycle, a2000 Dodlittle trailer, and a 1992 Chevrolet pickup. Schedule C,

Doc. 73
’Doc. 61
328 U.S.C.§1334.

428 U.S.C. 88 157(b)(2)(B) and 157(b)(2)(N).



which sets forth which assets Debtors are claming exempt under state law, listed the 2000 Ford F-150
pickup and the 1997 Chevrolet Nova pursuant to K.S.A. 60-2304(c). Debtorsboth signed adeclaration
wherein they certified under pendty of perjury that the information contained in their schedules was
accurate.

Approximately sixteenmonths later, Debtors voluntarily converted ther caseto oneunder Chapter
7. Soon thereafter, the Chapter 7 Trustee filed a Motion to Sell Personal Property Free and Clear of
Liens, seekingauthoritytosdl dl of Debtors non-exempt vehicles. Debtorsimmediately filed an objection
tothe Trustee’ sMoationto Sdll Persona Property Free and Clear of Liens, indicating their intent to amend
their exemptions, and two days later filed an Amended Schedule C, claming the 1992 Chevrolet pickup
and the 1998 Harley-Davidson Budl motorcycle as exempt. The Trustee timdy objected to Debtors
amended exemptions. The Trustee“does not takeissue with the fact that each Debtor may have‘regularly
used” more thanone vehicle’ at the time of filing,> and the parties have stipul ated that dl four vehicles were
in fact used by Debtors a the time of filing.

Additiond factswill be discussed below, was necessary.
[I. STATEMENT OF ISSUES

Theissuesin this case are whether Debtors should be able to exempt two different automobiles,
sxteenmonths after originaly daiming two other vehidesas exempt , and as a subset thereto, whether the
Trustee has sustained his burden of proving prgudice to creditorsif the amendment is alowed.

[II. CONCLUSONSOF LAW

°See Trustee' s Reply Brief, Doc. No. 104 at page 1.

2



The Federd Rules of Bankruptcy Procedure alow a debtor to amend schedules or statementsat
any time before the caseis closed.® Allowing unlimited amendments promotes and encourages “ accurate
and reliable [schedules and statements] without the necessity of digging out and conducting independent
examinationsto get thefacts”’ But where the anendment has a bearing on the existence or disposition
of potentid estate assets, there are certain judicialy-created exceptions to the rule alowing unlimited
amendments. The controlling case law in the Tenth Circuit provides that an amendment that clams an
exemption may be denied upon a showing of bad faith by the debtor or prejudice to creditors.® The
bankruptcy court essentidly hasno discretion to disallow amended exemptions, unlessthe amendment has
been made in bad faith or prgudices third parties.

The Trusteedamsthat Debtors' prior statementsunder oath, inther origina Schedule C, that they
regularly used a Ford F-150 pickup and a 1997 Chevrolet Nova, equitably estop them from now daming
that they dso regularly used the 1992 Chevrolet pickup and the 1998 Harley-Davidson Budl motorcycle
lisgted in Schedule B. In addition, the Trustee clams that Debtors should be barred from atering their
exemptions at this time because of the prejudice that would result to unsecured creditorsif the amendment

was dlowed.

®Fed. R. Bankr. P. 1009(a).

"In re Grogan, 300 B.R. 804, 807 n.8 (Bankr. D. Utah 2003) (quoting In re Mascolo, 505
F.2d 274, 278 (1% Cir. 1974)).

8Calder v. Job (Inre Calder), 973 F.2d 862, 867 (10" Cir. 1992) (holding even though
schedules may be amended as a matter of course, an amendment may be denied if there is bad faith by
the debtor or prejudice to creditors).



Pursuant to Kansaslaw, and subject to certain qudifications not at issue in this case, Debtors are
each entitled to clam “one means of conveyance regularly used for the transportation of the person” as
exempt property in this bankruptcy proceeding.® It is well-settled that in cases converted from Chapter
13 to Chapter 7, the facts as they exist on the date of filing are the facts pertinent to determine
exemptions® “In determining whether adebtor is entitled to claim an exemption, ‘the exemption laws are
to be construed liberdly in favor of exemption.’”** “Once a debtor daims an exemption, the objecting
party, herethe Trustee, bearsthe burdenof proving the exemptionis not properly claimed.”*? That burden

must be met by a preponderance of the evidence.®

°K.S.A. 60-2304(c). Seealso InrelLampe, 331 F.3d 750, 754 (10" Cir. 2003) (noting that
Kansas has opted out of the federal exemptions and that Kansas exemption laws apply to bankruptcy
proceedings in Kansas).

n re Marcus, 1 F.3d 1050, 1051 (10" Cir. 1993); Inre Currie, 34 B.R. 745, 748 (D.
Kan. 1983). Seealso 11 U.S.C. § 348(f)(1) (relevant date determining property of Chapter 7 estate
after converson from Chapter 13 isorigind filing date). Cf. Campbell v. Bonney (In re Campbell),
__B.R._ (10" Cir. B.A.P., August 27, 2004) (holding law applicable on petition date, not
conversion date, applies to determine whether Chapter 12 rdlief available).

Y nre Lampe, 331 F.3d at 754 (quoting In re Ginther, 282 B.R. 16, 19 (Bankr. D. Kan.
2002)).

Fed. R. Bankr. Proc. 4003; Inre Lampe, 331 F.3d at 754; In re Robinson, 295 B.R.
147, 152 (10" Cir. B.A.P. 2003).

13Cf., Inre Serafini, 938 F.2d 1156, 1167 and n.2 (10" Cir. 1991) (holding no good reason
exists to apply different standard between § 523 objections to discharge of a debt [requiring
“preponderance of evidence” standard] versus 8 727(a)(2) objectionsto discharge). But seelnre
Grogan, 300 B.R. 804, 808 (Bankr. D. Utah 2003) (holding that Tenth Circuit case law provides that
an amendment that claims an exemption may be denied “ upon a clear and convincing showing of bad
faith by the debtor or pregjudice to creditors.”)



A. Debtorsare not estopped from claiming they regularly use the 1992 Chevrolet
pickup and the 1998 Har ley-Davidson Buell motorcycle based on the Trustee's
argument that otherwise, Debtorswill have de facto committed perjury.

The Trustee's firg argument was that Debtors could only exempt the automobile they each
“primarily” used, under K.S.A. 60-2304(c), and that by definition, that had to be the automobile that they
attempted to exempt inthearr initid schedules. Relying on the assumption that the statute required “ primary”
use, he argued that Debtors should be estopped from changing ther exemptions to now dam different
vehicles, because to do so would in effect be perjurious.

In response, Debtors argued that the term “regularly used” in the Kansas exemption statute does
not preclude the posshility that a debtor could, over some period of time, regularly use more than one
vehicle. Sincethey now daimthat at thetimethey filed their bankruptcy petition, they regularly used dl four
of the vehides, it isnot incondstent for themto now exempt two other automobilesthat were a so “regularly
used” on the date of filing.

The Trusteg, in his find reply, now appears to have essentidly abandoned the argument that
Debtors cannot prove entitlement, as a matter of law, to exempt the two new vehicles, admitting K.SA.
60-2304(c) only requires “regular use” not primary use. Out of an abundance of caution, however, the
Court will nevertheless address thisissue.

Like the parties, the Court was unable to locate any decision that interpret the use of the term
“regularly used” asit relatesto exempt automobilesunder K.S.A. 60-2304(c). Had the KansasLegidature
usedatermsuch“exdusvey used” or “primarily used,” K.S.A. 60-2304(c) would dearly prohibit adebtor
from daming that more than one vehicle would qudify as exempt. However, the term “regularly used”

seemsto imply aless redrictive requirement, one which would alow more than one vehicle to qudify for



the exemption. Becausethe exemptionlawsareto beviewed liberdly infavor of debtors,* the Court must
thus find that any ambiguity as to whether a debtor may “regularly use’ more than one vehide mugt be
resolved in favor of debtors. Therefore, if Debtors regularly used dl four vehicles at issue in this matter,
which the Trustee does not now dispute, then Debtors could have chosen any two of these four vehicles
as exempt under K.SA. 60-2304(c) at the time of filing.*

Based upon the Court’ s determinationthat the term*“ regularly used” could gpply to morethan one
vehide for eachindividud debtor, the Court findsthat Debtors' origind schedul es sating that they regularly
used the 2000 Ford F-150 pickup and the 1997 Chevrolet Nova are not necessarily inconsstent withthe
inclusonof two other vehiclesin their amended Schedule C. Because thereis no factual issue, asaresult
of the Trustee' s admission that he “ does not take issue withthe fact that each Debtor may have ‘regularly
used’ "¢ more than one vehicle, the Court finds that, absent prejudice to creditors, Debtors may amend
their Schedule C to exempt two different vehicles dso regularly used by them on the date of filing.

B. The Trustee has not sustained his burden of proving that the late amendment of
Schedule C pregjudices creditors.

The second reason the Trustee articulates for sustaining his objection to Debtors amended
exemptionsisthat dlowing the |ate amendment will prejudice unsecured creditors. The Trusteefirst argues

that unsecured creditorsin this case were expecting adistribution from Debtors Chapter 13 estate based

“InreLampe, 331 F.3d at 754.

BAlthough al four vehicles may have met the qudifications for an exemption under K.SA. 60-
2304(c), Debtors were till required to chose one vehicle each as Kansas law clearly limits a debtor to
exempting “one means of conveyance.”

®Trustee’ s Reply Brief, Doc. No. 104.



upon their origind exemption choices, and that alowing Debtors, after conversion to Chapter 7, to now
change the exemptions will result inno distributionto unsecured creditors. Unfortunately, therearenofacts
before the Court to sustain that argument. The parties agreed that, in lieu of an evidentiary hearing, they
could dipulate to dl relevant facts. A Stipulation of Facts was filed,!” but it contains no reference,
whatsoever, to whether unsecured creditors could have expected to recelve adividend inthe Chapter 13
proceeding.

The Court will assume, for the sake of discussion, that it should take judicia notice™ of the content
of the schedulesand Chapter 13 planinthis case, and will nevertheless consder thisargument. Inhisinitid
brief insupport of his objectionto Debtors exemptions, the Trustee dlaimed that unsecured creditorswere
expecting adigtribution based upon the liquidation vaue of the two carsthat were not origindly exempted,
but retained by Debtors. Debtors argue, conversdly, that unsecured creditors were not expecting a
digtributionafter confirmationof their Chapter 13 petition, that is because therewas no equity inthose cars,
as Debtors had pledged them as collateral to Gold Bank inconnectionwithloans madeto Sportsman Bar
and Deli, LLC, acompany owned by Debtors.

A review of the docket entries in this case, induding the Chapter 13 plan, does not reved that
unsecured creditors would, in fact, have received any distribution. The Trustee apparently redized that

fact, asin his reply brief, he candidly admitsthat “it is difficult to tel if unsecured creditors thought they

YDoc. No. 101.

¥Fed. R. Evidence 201(€) provides that a party is entitled upon timely request to an
opportunity to be heard as to the propriety of taking judicia notice and the tenor of the matter noticed.
In the absence of prior notification, the request may be made after judicia notice has been taken.
Accordingly, if the Court was inclined to rule againgt the Debtors, it would dlow Debtors an
opportunity to be heard to request a hearing on the evidence judicidly noticed.
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would receive a digribution due to the Code sliquidation andysistest.” Because the Trustee bearsthe
burden of proving Debtors exemptions areimproper,*® and hehasessentialy admitted that he has not done
so inregard to this issue, the Court must overrule the objection that dlowing the late amendment will
prejudice unsecured creditors.

Finally, the Trustee dso argues that the State of Kansas likely would have received adistribution
fromthe Chapter 13 plan, because it holds an unsecured priority claim, but now will receive no dividends
from the Chapter 7 Trustee if the amended exemptions survive. The didribution the State would have
received if Debtors had not converted to Chapter 7, however, was from earnings Debtors pad into the
plan, not from the sde of the relevant automobiles. In other words, the Kansas Department of Revenue
was hot affected in any way by Debtors choice of exempt automobiles at the time the case was filed,
because their expected distribution was not, in any way, linked to Debtors exemptions. In addition, the
State is further not prejudiced by the conversion, becauseitsclams entitled to priority under 8 507(2)(8)
are not discharged in Chapter 7 proceedings.® For that reason, this creditor can pursue collection both
againgt Debtors, aswell as against Debtors property outside of bankruptcy.

V. CONCLUSION

The Court overrules the Trustee' s objection to Debtors amended exemptions and denies his

Motionfor Authority to Sdll asit relatesto the newly exempted 1992 Chevrolet pickup and 1998 Harley-

Davidson Budl motorcycle. The Kansas Legidature did not limit which regularly used automobile could

¥See In re Lampe, 331 F.3d at 754 (holding “Once a debtor claims an exemption, the
objecting party bears the burden of proving the exemption is not properly claimed.”).

2011 U.S.C. §523(3)(1).



be exempted, other then to place a dollar limit oneach vehicle. The Court aso finds that the Trustee has
not met his burden of demondrating that unsecured creditors will be prejudiced by dlowing the late
exemptions.

IT 1S, THEREFORE, BY THIS COURT ORDERED that the Trustee's Objection to
Exemption (Doc. 73) isoverruled.

IT ISFURTHER ORDERED that the Trustee sMationfor Authority to Sdl Persona Property
Free and Clear of Liens (Doc. 61) isdenied asit relatesto the 1992 Chevrolet pickup and 1998 Harley-
Davidson Buel matorcycle.

IT ISSO ORDERED this day of September, 2004.



