SO ORDERED.

SIGNED this 21 day of January, 2005.
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Thismatter isbefore the Court on Flantiffs Motionfor Partid Summary Judgment on the issue of
Fantiff’ sright to extend the period to rescind a consumer credit transactionunder the TruthinLending Act.
This matter congtitutes a core proceeding,* and the Court has jurisdiction to decide it.?

l. FINDINGS OF FACT

The following facts are either uncontroverted or viewed in the light most favorable to Household
Finance Corporation 111, the non-moving party. On March 14, 2001, Plaintiffs, Scott David Cushing and
LisaDiane Cushing (the “Cushings’), entered into aconsumer credit transactionwith Fieldstone Mortgage
Company for the purchase of their home located at 5300 SW 12" Street in Topeka, Kansas. The note
and mortgage fromthat transactionwereeventudly assigned to Defendant, Household Finance Corporation
Il (“Household”).

In March 2003, an employee of Household telephoned the Cushings and asked if they would like
to refinance their current home mortgege at a lower interest rate and with lower monthly payments. On
April 14, 2003, the Cushings entered into a consumer credit transaction with Household to refinance the
mortgage. The Cushings apparently received some cash from the refinancing, as well as athree percent
(3%) reduction in their interest rate.

There is no dispute that at the time the Cushings refinanced their mortgage with Household, the
property wasthe principa dwdling for Mrs. Cushing. Thepartiesdisagree, however, whether Mr. Cushing
lived there a that time. On their initid Statement of Financid Affarsfiled in this bankruptcy proceeding,

the Cushingsindicated, under pendty of perjury, that helived at 1107 SW Osborne, Topeka, Kansasfrom

128 U.S.C. § 157(b)(2)(B).

228 U.S.C. §1334.



“06-01 to Present,” and that he lived a 113 West Hall Avenue, Burlingame, Kansas from “02-03 to
Present.” The 5300 SW 12™ Street address was not mentioned. On November 4, 2004, the Cushings
amended thar Statement of Financid Affarsto dam that he instead lived at the residence from 1994
through May 26, 2003.3 They filed this amendment only after Household filed its response to Plaintiffs
summary judgment motion, wherein it argued Cushing’s origina Statement of Financid Affairs should be
deemed an admission that he was not residing in the Topeka property at the time of the refinancing.

The parties aso dispute the number of copies the parties received of certain disclosures a the
closng on the refinancing transaction. At closing, the Cushings Sgned a satement indicating they each
received two copiesof the Notice of Right to Cancel, whichisrequired by the TruthinLending Act (TILA)
to inform consumers of ther right to rescind the transaction.  The Cushings have now submitted sworn
afidavitsindicating thet this prior Satement isincorrect, and that in fact, they only received one copy each.
. STANDARDS FOR SUMMARY JUDGMENT

Summary judgment is appropriate if the moving party demondtrates that there is“no genuine issue
asto any materid fact” and that the moving party is “entitled to ajudgment as amaiter of law.”™* Therule
provides tha “the mere existence of some dleged factud dispute between the parties will not defeat an
otherwise properly supported motion for summary judgment; the requirement is that there be no genuine

issue of material fact.”® Thesubstantivelaw identifieswhich factsarematerid.® A dispute over amateria

3Doc. 45.
“Fed. R. Civ. P. 56(c).
SAnderson v. Liberty Lobby, Inc., 477 U.S. 242, 247-48 (1986) (emphasisin origina).

61d. at 248.



fact is genuine when the evidence is such that a reasonable jury could find for the nonmovant.” “Only
disputesover facts that might affect the outcome of the suit under the governing law will properly preclude
the entry of summary judgment.”®

The movant has the initia burden of showing the absence of a genuine issue of materia fact.® The
movant may discharge its burden “by ‘showing' —that is, pointing out to the.. . . court — that there is an
absence of evidence to support the nonmoving party’s case.”® The movant need not negate the
nonmovant'sdam.** Oncethe movant makes aproperly supported motion, the nonmovant must do more
than merdly show there is some metaphysical doubt asto the material facts> The nonmovant must go
beyond the pleadings and, by affidavits or depositions, answers to interrogatories, and admissons onfile,
designate speific facts showing thereis a genuine issue for trid.** Rule 7056(€) requiresthe Court to enter
summary judgment againg a nonmovant who fails to make a showing sufficient to establish the existence
of an essential element to that party's case, and on which that party will bear the burden of proof.*

[II. CONCLUSONSOF LAW

Id.

8d.

®Shapolia v. Los Alamos Nat'l Lab., 992 F.2d 1033, 1036 (10" Cir. 1993).

OCelotex Corp. v. Catrett, 477 U.S. 317, 325 (1986).

Md. at 323.

2Matsushita Elec. Indus. Co., Ltd. v. Zenith Radio Corp., 475 U.S. 574, 586 (1986).
3Celotex, 477 U.S. at 324.

d. at 322.



A. Background information on the TILA

Congressenacted the TILA to regulatethe disclosure of the terms of consumer credit transactions
in order “to ad unsophidticated consumers and to prevent creditors from mideading consumers as to the
actud cogt of financing.”*> Adequate disclosure alows consumers to compare different financing options
and their costs.® To encourage compliance, TILA violaions are measured by a dtrict liability standard,
so evenminor or technical violationsimpose liability onthe creditor.” The consumer-borrower can prevail
ina TILA suit without showing that he or she suffered any actua damage as a result of the creditor’s
violaion of the TILA.*8

The Board of Governors of the Federal Reserve System (“the Fed”) isthe agency charged with
administering the TILA,*® and has adopted extensive regulations implementing the TILA,? referred to as
“Regulation Z.”#* When the agency charged with enforcing a Statute has promulgated a regulation that

adopts a permissible constructionof the statute, the courts must defer to that interpretationand not impose

BMorrisv. Lomas & Nettleton Co., 708 F. Supp. 1198, 1203 (D. Kan. 1989) (citing
Mourning v. Family Publ’ns Serv., Inc., 411 U.S. 356, 363-69 (1973)).

1615 U.S.C. §1601(a).

YSee, e.g., Marsv. Spartanburg Chrysler Plymouth, Inc., 713 F.2d 65, 67 (4th Cir. 1983)
(“To insure that the consumer is protected, as Congress envisioned, requires that the provisons of [the
TILA and Regulation Z] be absolutdly complied with and drictly enforced”); Davison v. Bank One
Home Loan Services, 2003 WL 124542, *6 (D. Kan. 2003).

¥Herrerav. First Northern Savings & Loan Ass'n, 805 F.2d 896, 900 (10th Cir. 1986).
1915 U.S.C. 88 1602(a) and 1604(a).
2012 C.F.R. Part 226 (2003).

2Seeid. § 226.1(a).



their own.?? Furthermore, the Supreme Court has indicated this requirement is especialy strong in the
context of the TILA and Regulation Z, where evenofficid saff interpretations of the Statute and regulation
should control unless shown to beirrationd.?

B. TheTILA right to rescind a home mortgage transaction

This proceeding involvesa non-purchase-money |oan secured by aconsumer-borrower’ shome.2*
In such non-purchase-money transactions, the consumer-borrower has aright to rescind established by
TILA §81635. It provides:

(a) Disclosureof obligor’sright torescind

Except as otherwise provided inthissection, inthe case of any consumer credit transaction
. ..Inwhichasecurityinterest . . . isor will be retained or acquired in any property which is used
as the principa dweling of the person to whom credit is extended, the obligor shal have theright
to rescind the transactionuntil midnight of the third business day following the consummationof the
transaction or the delivery of the information and rescission forms required under this section
together with a statement containing the materid disclosures required under this subchapter,
whichever is later, by natifying the creditor, in accordance with regulations of the Board, of his
intention to do so. The creditor shall clearly and conspicuoudy disclose, in accordance with
regulations of the Board, to any obligor in a transaction subject to this section the rights of the
obligor under this section. The creditor shall dso provide, in accordance with regulations of the

2Chevron U.SA., Inc., v. Natural Resources Defense Council, Inc., 467 U.S. 837, 842-44
(1984).

ZFord Motor Credit Co. v. Milhollin, 444 U.S. 555, 559-70 (1980); see also Anderson
Brothers Ford v. Valencia, 452 U.S. 205, 219 (1981) (citing Milhollin, Court indicated that absent
“obvious repugnance’ to statute, Fed's regulation implementing TILA and interpretation of that
regulation should be accepted by courts) and Davison v. Bank One Home Loan Services, 2003 WL
124542, a *5 (D. Kan. 2003) (holding there existed unmistakable congressional decision to treat
adminigrative rulemaking and interpretation under TILA as authoritetive).

24See 15 U.S.C. §81635(e)(1) and 1602(2) (excluding from rescission rights given by § 1635
liens againgt consumer-borrowers homes that secure financing of acquisition or initid congtruction).
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Board, appropriate formsfor the obligor to exercise his right to rescind any transaction subject to
this section.?®

So long asthe creditor has not given the obligor the items specified in this provison, the obligor’ sright to
rescind will last three yearsfromthe consummation of the transaction, with certain exceptions that do not
apply here® The main part of Regulation Z that implements TILA § 1635 is 12 C.F.R. § 226.23.
Reevant parts of that provision and other parts of Regulation Z will be discussed below.

The Cushings seek to exercise a right to rescind the transaction with Household well after the
norma three-day rescission period expired. They contend that they are entitled to an extended rescission
period because the errors committed by Household inproviding the required TILA disclosures entitle them
to athree-year rescission period provided by TILA 8 1635(F).

C. The Notice of Right to Cancel supplied by Household to the Cushings complies
with TILA requirements.

The Cushings firs daimthat they are entitled toanextendedright torescind the transactionbecause
the Notice of Right to Cancel supplied by Household did not comply with TILA regulations. Specificaly,
the Cushings dam that Household' s use of a*“hybridized” Notice of Right to Cancd form (1) violated the
TILA,? by rearranging the format of the disclosure, thereby adversdly affecting the substance, dlarity, or

meaningful sequence of the disclosure; (2) violated Regulation Z,2 by failing to provide the appropriate

2515 U.S.C. § 1635(a).(Emphasis added).
26Gpe TILA §1635(f), 15 U.S.C. § 1635(f).
2715 U.S.C. § 1604(b).

2Regulation Z § 226.23(b)(2).



model formcontained inthe regulations, or a subgtantidly smilar notice; and (3) violated the requirements
of the TILA,? and Regulation Z,* which require the disclosuresto be made “clearly and conspicuoudy.”

Subsection (h) of TILA 8 1635 provides:

(h) Limitation on rescission
Anaobligor shdl have no rescissionrightsarisng solely fromthe form of written notice used
by the creditor to inform the obligor of the rights of the obligor under this section, if the creditor
provided the obligor the appropriateformof written notice published and adopted by the Board,
or a comparable written notice of the rights of the obligor, that was properly completed by the
creditor, and otherwise complied with dl other requirements of this section regarding notice.>!
Regulation Z § 226.23(b)(2) provides. “Proper form of notice. To satisfy the disclosure requirements
of paragraph (b)(1) of this section, the creditor shal provide the appropriate model form in Appendix H
of this part or asubstantidly smilar notice.”

This regulation implements TILA § 1604(b), which directs the Fed to publish modd forms and
provides that creditors are deemed to have complied with non-numerica TILA disclosure requirements
if they usethe appropriate mode form. Section 1604(b) aso provides that a creditor shall be deemed to
have compliedifit: “(2) usesany suchmode form. . . and changesit by (A) deleting any informationwhich
isnot required by this subchapter, or (B) rearranging the format, if in making such deletion or rearranging

the format, the creditor . . . does not affect the substance, darity, or meaningful sequence of the

2915 U.S.C. § 1635(a).
ORegulation Z § 226.23(0)(1)(1), (i) and (iv).

3115 U.S.C. § 1635(h) (emphasis added).



disclosure.”*? Household could, therefore, have satisfied the requirement that it give the Cushings™ proper
notice of their right to rescind the transaction if it had Smply used the correct model form, the New Loan
Form (H-8) or the Refinancing Form (H-9).

Because Household chose not to use the modd forms provided in Regulation Z, the Court mugt
determine whether Household’ sNoti ce congtituted“ asubgtantialy milar notice,” asrequiredby 12 C.F.R.
§ 226.23(b)(2). A careful reading of the Notice used by Household in this transaction reveds that it is
ubgtantidly smilar to the model form, the disclosures remain clear and conspicuous, and the changesdid
not affect the substance, clarity or meaningful sequence of the disclosure.

The only subgtantive change made by Household was the inclusion of the following sentence: “If
this transaction is a refinance of aloan you have with us and you cancd, it will not affect any amount you
presently owe.” The Court does not believe that this additiona language makes the disclosure unclear or
inconspicuous. Infact, theadditiond information providesthe borrower with positive information thet they
will not be pendized on their existing loan if they choose to rescind the refinancing loan. The Court finds
this information to be vauable to potentia borrowers, because they then do not have to worry that ther
origina mortgage will be jeopardized if they opt torescind. Thisdisclosurein no way takesaway fromthe
other disclosures contained in the form.

Asfor qylidic changesto the form, the creationof the hybrid form (providing the gppropriate box

is checked on the form to inform borrowers what paragraph appliesto them, which it was here) and the

215 U.S.C. § 1604(b)(2)(A) and (B).

3This finding assumes the property was, in fact, Mr. Cushing's principa dwelling on the date
the transaction closed, as discussed below.



rearrangement of the disclosures do not take away from the clarity, substance, or meaningful sequence of
the disclosures. The Court finds the disclosures in the form used by Household to be as clear and
congpicuous asthe disclosuresin the mode form, and the substance has not been dtered. Therefore, the
Notice used by Household does not violate the TILA or Regulation Z.

The formused by Household clearly variesfrom the mode formsin that it combinesthe two forms
into one, rearranges certain information, and adds other information not contained in the modd form.
However, these changes Smply make Household' s form different, not improper. The Court finds that
Household' s use of the hybrid form they created, however litigation-inviting it might be, did not violate the
TILA or RegulaionZ. Therefore, the use of that form does not entitle the Cushingsto an extended period
wherein they could rescind the transaction.

D. Household was required to supply two copiesof the notice of theright to rescind
the transaction to each consumer entitled to rescind.

The Cushings next claim that they are entitled to an extended right of recision because Household
only provided each of them with one copy of the right to rescind.  Although Household disputes the fact
that it only provided each Plaintiff with one copy, which issue is addressed below, it dternatively asksthe
Court to rule that the failure to provide two copies of the natice does not result in the Cushings receiving
an extended right of recison.

Under TILA regulations, a creditor mugt “deliver two copies of the notice of the right to rescind
to each consumer entitled to rescind.”** As noted above, the regulation is absolutely clear inreguiring two

copies for each consumer, and, absent afinding that the regulation isirrationa, the Court must gpply the

“Regulation Z § 226.23(b)(1).
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regulaion promulgated by the Fed.*® Household asks this Court to adopt Judge Pusateri’s decisions in
Ramirez v. Household Finance Corporation 111,% and Merriman v. Beneficial Mortgage Co. of
Kansas, Inc.,*” wherein he found that Regulaion Z was irrationd to the extent it allowed a debtor to
rescind atransaction for up to three years based uponthe falure of the lender to providetwo copiesof the
notice of right to cancel to each consumer. Inthat Order, Judge Pusateri hdd that dthough providing one
copy of the Notice did condtitute aviolaion of the TILA, the debtorswere not entitled to an extended right
of recison based upon what he deemed a minuscule violation of the Act.

Although this Court tends to agree with Judge Pusateri’s reasoning that the “punishment doesn't
fit the crime,” this Court declinesto adopt his ruling on this issue, and finds that the clear TILA regulations,
asthey rdate to thisissue, are not demondtrably irrational.®® Asexplained by Judge Vratil in Davison v.

Bank One Home Loan Services,* the Fed included this provision in the regulation to make it easier for

%See Ford Motor Credit Co. v. Milhollin, 444 U.S. 555, 559-70 (1980).
%Adversary Proceeding No. 01-7122 (Bankr. D. Kan. May 28, 2003).
S"Adversary Proceeding No. 01-7142 (Bankr. D. Kan. May 28, 2003).

38In this day and age of inexpensive copy machines a most grocery stores, some gasoline
dations, libraries and even within many home printers, and given that both Debtors are employed by
employers who probably have copy machines ble to them, this Court agrees the Regulations
two copy requirement seems unnecessary, especidly if coupled with apotentid windfal remedy. Buit it
is not this Court’ s role to tell Congress and the Fed that they are being overly protective of consumers
in today’ s technologicdly-advanced world. Enacting legidation, and promulgating the rule changes
connected thereto, are not proper court functions.

392003 WL 124542 (D. Kan.) (holding “ The regulations as to the required number of copies of
the right to cancel and TILA disclosure forms are not demonstrably irrationa”). See also Stone v.
Mehlberg, 728 F. Supp. 1341, 1353 (W.D. Mich. 1989) (holding that the “TILA's requirement of two
rescisson notice copies to each obligor is not a mere technicdity,” because “[€]ffective exercise of the
right to rescind obvioudy depends upon the delivery of one copy of the rescisson form to the creditor

11



consumersto rescind the transaction. 1t alows the consumer to return one copy of the notice to the lender
while retaining one copy.

The Court finds that the two-copy TILA regulation isnot irrational. Household was required to
give each of the Cushings two copies of the notice of their right to rescind this transaction, provided each
of them was otherwise entitled to such disclosure. Smilarly, the Court findsthat the three year rescission
period afforded by the TILA for a falure to comply with the noticing requirements, adbet harsh, is not
irrationd, as it clearly furthers the policy and gods of the TILA. Thus, if Household falled to give the
required number of copies of the Notice, the right to rescind this transaction shall be extended to three
years.

E. The issue of how many copies of the notice of theright to rescind the Cushings
received cannot be decided on summary judgment.

One bads for the Cushings dam that they are entitled to an extended right to rescind the
transactionis that they did not eachreceive two copies of the notice informing them of ther right to rescind.
Household disputes the fact that the Cushings did not receive two copies of the notice.

At the dogng of the transaction, the Cushings signed a Notice of Right to Cancel, which
unequivocdly stated “The undersgned each acknowledge receipt of two copies of the NOTICE OF

RIGHT TO CANCEL.” The Cushings sgnatures on this Notice cregte alegd presumption that they

received two copies of the Notice.*® That presumption, however, is rebuttable, and the Cushings can

present evidenceto prove that, despite stating otherwise onthe Notice, they only received one copy of the

and the retention by the obligor of the other copy.”).
“OSee 15 U.S.C. § 1635(c).
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Notice.** The Cushings have now submitted evidence, in the form of sworn affidavits, indicating that they
did not receive two copies of the Notice.

The Court findsthat a genuine question of fact exists on thisissue, as both parties have presented
conflicting evidence in support of their postion. Therefore, summary judgment is not appropriate on this
issue*?

F. Whether Mr. Cushing hasaright torescind the transaction cannot be decided on
summary judgment.

Household daims that it provided the parties with the appropriate number of disclosures based,
in part, on the fact that Mr. Cushing was not entitled to receive separate copies of the TILA disclosures
due to his non-resident status. Because the Cushings admit they jointly received one copy of the TILA
disclosures, and each admit they received one copy of the notice of the right to rescind, Household daims
that the documents recelved would be sufficient if Mrs. Cushing was the only consumer entitled to the

notice.

“IThe Court redlizes that, in document-intensive loan closings where many forms containing
legd language are presented for quick signatures, the redity is that many borrowers typicaly sgn
whatever paper is put in front of them to obtain the requested financing. That is one of the reasons
Congress has provided a rescission period.

“?Because Household' s loan closer has indicated, by affidavit, that she has no independent
memory of this transaction, the Court could theoreticadly have found that there is no genuine issue of
fact if thiswasthe only issue remaining for tria. Because there must be atrid, anyway, caused by a
second instance where Debtors must try to explain away their inconsstent statements, the Court
declines to find summary judgment for Plaintiffs on thisissue, under the precise facts of this case.
Household will be given the opportunity to cross-examine Debtors on these inconsstencies.

13



In support of its contertion, Household points to Regulation Z § 226.17, which sets out some
generd disclosure requirements. Subsection (d) addresses transactions involving multiple creditors or
multiple consumers, and provides.

(d) Multiple creditors, multiple consumers. If a transaction involves more than one
creditor, only one set of disclosures shdl be givenand the creditors shdl agree among themsdves
whichcreditor must comply withthe requirementsthat this regulationimposesonany or dl of them.
If thereis more than one consumer, the disclosures may be madeto any consumer who is primarily
liable on the obligation. If the transactionisrescindable under § 226.23, however, the disclosures
shall be made to each consumer who has the right to rescind.*®

Household then points to § 226.23(a)(1), which provides.

(& Consumer’sright to rescind. (1) Inacredit transaction in which asecurity interest
is or will be retained or acquired in a consumer’s principa dweling, each consumer whose
ownership interest is or will be subject to the security interest shdl have the right to rescind the
transaction [with exceptions not applicable here].*

Household suggests that Mr. Cushing had no right to rescind because the property being mortgaged was
not his principa dwelling.

The Cushings claim that the property was the principa dwdling of Mr. Cushing and, evenif it was
not his principa dwelling, he was till entitled to the notice because he was aconsumer whose ownership
interest was subject to the security interest. Household does not dispute that Mr. Cushingisatitle owner

of the subject redl estate.

“Regulation Z § 226.17(d).
“Regulation Z § 226.23(a)(1).
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In1981, the Fed extensively revised RegulationZ, and adopted §8 226.2(a)(11) and 226.23(a)(1)
in their present forms.* The Fed included this comment about § 226.23:

Under paragraph (a)(1), aconsumer hasthe right to rescind only if the transactioninvolves
the consumer’s principa dwelling and the consumer’ sownership interest inthet dwelling is or will
be subject to a security interest. A number of commenters contended that the language in the
December proposal could be interpreted to provide the right to rescind to anonresident co-owner
of adwdling. To avoid such interpretations, the definition of “consumer” in 8§ 226.2 has been
expanded to clarify that, for purposes of rescisson, aconsumer is any natural person who is both
an owner and aresdent of adwelling that is or will be subject to asecurity interest as part of the
credit transaction. The definition therefore encompasses persons who are not partiesto the credit
agreement but who have signed the security agreement. As a dgnatory to the security agreement,
that person is a party to the credit transaction and is obligated to the extent that his or her
ownership interest is encumbered by the creditor's security interest. Accordingly, joint ownersin
this dtuation mugt be given the right of rescisson, so long as the property represents the joint
owners principa dwelling.*

Thus, in response to comments it had received about an earlier draft of the regulation, the Fed revised §
226.2 to make clear that “a nonresident co-owner of a dwelling” would not have a right to rescind a
transaction cregting a mortgage on property, even though the resident co-owner would have the right.
Therefore, if the home was not Mr. Cushing's principa residence at the time the loan documents were
sgned, thenhe was not entitled to rescind the transaction. Obvioudly, if that isthe case, hewas not entitled
to recelve a second set of disclosures.

The Court findsthat summary judgment is not appropriateonthisissue, because the locationof Mr.
Cushing’ sprincipa residence during the rlevant time period isa genuine issue of materia fact about which

thereisdispute. The Cushings origind responseto QuestionNo. 15 of the sworn Statement of Financia

45See Truth in Lending; Revised Regulation Z, 46 Fed. Reg. 20848, 20893 and 20904 (Apr. 7,
1981).

“Truth in Lending; Revised Regulation Z, 46 Fed. Reg. 20848, 20884 (Apr. 7, 1981)
(emphasis added).
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Affars sgned Augus 21, 2003, which asks debtors to disclose where they were residing during the two
yearsprior tofiling, indicatesthat he livedat 1107 SW Osborne, Topeka, Kansasfrom* 6-01 to Present,”
and 113 West Hall Avenue, Burlingame, Kansas from “02-03 to Present.” Neither of these addresses
match the address of the red property that Household refinanced (5300 SW 12).

Because the location of Mr. Cushing's“principd residence’ is criticd to whether he was entitled
to certain disclosures, Household has understandably seized onthe Cushings origind sworn statement to
conclude that Mr. Cushing was not residing with Ms. Cushing in the 12" Street property when the
refinancing closed. Debtors responded to this incongastency by amending their Statement of Financia
Affairs, on November 4, 2004, to indicate that Mr. Cushing moved out of the 12" Street property onMay
26, 2003, and into the Osborne property the next day. Thiswould meanthat the refinanced property was
his principd dwelling on the date of the refinancing transaction with Household. Debtors' brief suggests
thiswas merely a petition drafting error of no consequence, and because Household has no informationto
refute the Cushings sworn affidavits, which say Mr. Cushing moved from the residence May 26, 2003,
amonth after the transaction was closed with Household, there is no genuine issue.

Itiscertanly possblethat the Cushings afidavitsonthe issue of Mr. Cushing' sprincipd residence
aretrue, and ther origind Statement of Financia Affairswasamere scrivener’s error, given thelr divorce
date of September 18, 2003. The Court can take judicid notice that it is common for divorcing spouses
to physcdly separate residences pending adivorce, dthough no party has provided this Court the date the
divorcewasfiled, only a case number with an “03" prefix. Further, the evidencereflectsthat the Cushings

pad their monthly mortgage payments to Household with ajoint checking account, which included both
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their names, until the payment of June 10, 2003. That check, paid lessthan two weeks after both Cushings
now swear Mr. Cushing moved away, was paid from an account in Lisa Cushing' s name only.

Debtorsaso argue, inther respongive brief, that “ 06-01" actualy meant June 1 of 2003—the year
of the bankruptcy petition, presumably the closest month to the date he left the home. This is dso
believable, because the question specificaly asksabout addresses where Debtors resided withintwo years
of the date of filing. June 2001 is more than two yearsafter the date of filing, and Debtorswould not have
even been required to disclose that addressin their Statement of Financid Affairs.

But the Court is speculating in suggesting that one of the Cushings sworn statements is more
believable than another, contradictory, swvorn statement.  Further, the Cushings didn’t even try to explain
away the sworn satement saying Mr. Cushing was living in a Burlingame, Kansas address from “02-03
to Present,” and that isimportant, because the Household transaction occurred during that time period.
Accordingly, the Court findsthat thereisa genuine issue of materid fact asto the locationof Mr. Cushing's
principal residence onthe date this transactionwas closed, and that Household should be entitled to cross-
examine Debtors about their conflicting svorn testimony.

V. CONCLUSION

For the reasons set forth above, the Court finds that Plantiffs Motion for Partid Summary
Judgment on the issue of whether they have an extended right to rescind must be denied. The Court finds
that the TILA disclosures made by Household satisfy the requirements of the TILA and Regulation Z,
despite their variance from the model forms authorized by the Fed. Factua issuesremain, however, asto
whether Mr. Cushing was entitled to rescind the transaction, and thus whether he was entitled to receive

a copy of the TILA disclosures and two copies of the notice of his right to rescind, and whether the
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Cushings actudly received the appropriate number of copies of the notice of the right to rescind the
transaction. These factud issues preclude summary judgment.

IT IS, THEREFORE, BY THIS COURT ORDERED that RantiffS Motion for Partial
Summary Judgment (Extended Right to Rescind) is denied. Furthermore, the Court does not accept
Household's invitation to decide, at this juncture, what rights and obligations Flantiffs may have if they
ultimatdly prevall inther TILA action. That issueisexpresdy not the subject of Plantiff’ s partid summary
judgment motion. In addition, that issue is presently being litigated in two appedsin two Didtrict Courts,
and the parties to those proceedings claim they will apped any adverse ruling to the Tenth Circuit Court
of Appedls. ThisCourt has stayed the resolution of the* remedy” issuein severd cases, pending guidance
from the Circuit. Accordingly, thisissue is not today addressed or resolved.

IT ISFURTHER ORDERED tha thetrid of the liability issuesin this caseis set to atwo-day
stacked docket beginning M ar ch 15, 2005. The Court will contact counsel for the partiesto set the exact

date and timefor trid.
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