SO ORDERED.

SIGNED this 16 day of February, 2005.
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EDUCATIONAL CREDIT
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DEAN ALAN BOYER,
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MEMORANDUM AND ORDER
AFTER REMAND

This adversary proceeding is now before the Court following remand from the United States

Bankruptcy Appellate Panel of the Tenth Circuit (BAP). Educationa Credit Management Corporation



(ECMC) filed a Complaint to determine whether its student |oan had been discharged as aresult of the
Confirmation Order, Claim Order,? or Discharge Order.® Inthe Judgment on Decisionfiled February 3,
2004, for the reasons stated in a smultaneoudy filed Memorandum and Order,* this Court granted
judgment in favor of Debtors, Dean Alan Boyer and Karla Joy Boyer, in part, and in favor of ECMC, in
part.

Relying on Andersen v. UNIPAC-NEBHELP (In re Andersen),” this Court held that pursuant
to the terms of the confirmed plan, Interest was discharged whenthe planwas completed and the discharge
wasgranted. Smilarly, this Court found that the amount of principal remaining unpaid upon compl etion of
Debtors' chapter 13 planwas not discharged by the terms of the Confirmation Order. This Court’s order

thus prohibited ECMC from taking or continuing any actionto collect or recover any amounts other than

This referenceisto the origina order confirming the Chapter 13 plan. Doc. No. 15. The plan
that was the subject of this order provided that no interest or penaties would accrue on the student loan
during the pendency of the Chapter 13 plan, and that upon completion of the plan, dl pre-petition
interest, and any post-petition interest and pendties that accrued during the plan, would be discharged
“upon entry of any discharge hereunder.” BAP referred to these discharged amounts as “ Interest,” and
this Court will also use that term.

2This reference is to the Order Granting Objection to Claims. Doc. No. 62.
3This reference is to the form discharge order issued by the Court. Doc. No. 73.

“Educational Credit Management Corp. v. Boyer (In re Boyer), 305 B.R. 42 (Bankr. D. Kan.
2004).

®179 F.3d 1253 (10" Cir. 1999).



the remaining unpaid origind principal amount of the loans remaining unpaid upon completion of the plan,
plus post-discharge interest, pursuant to 11 U.S.C. § 524.°

The BAP reversed, rdying on the Tenth Circuit's new Poland v. Educational Credit
Management Corp. (In re Poland)’ decision. This decision was entered after this Court’ sopinion was
issued, and was decided by a different three-judge panel than had decided Andersen. Poland held that
the confirmed plan could not properly act to discharge Interest because the plan contained no express
finding of undue hardship. The BAP noted that under the facts of this case, however, its reversal based
on the Confirmation Order did not end the inquiry, because the discharge issue was further complicated
by language contained in two orders issued by the Bankruptcy Court subsequent to the Confirmation
Order. The BAP thus hdd:

While the sudent loan Interest was not discharged by the debtors confirmed Plan

as amatter of law under Poland, we note that the Claim Order and the Discharge Order

state that the debtors entire sudent loan debt, induding the Interest, is discharged.

Although ECM C chdlenged these discharge provisions below, requesting inits Complaint

and in subsequent motions that both Orders be dtered or amended to except the Interest

from discharge, the bankruptcy court did not rue on ECMC’s request for judgment or

motions because it had concluded that the Interest was discharged pursuant to the

confirmed Plan. We therefore remand this matter to the bankruptcy court to address

ECMC's challenge of the discharge of Interest in the Claim Order and the Discharge
Order.

°All statutory references are to the Bankruptcy Code, 11 U.S.C. § 101, et seq., unless
otherwise specified.

7382 F.3d 1185 (10" Cir. 2004) (holding, among other things, that Andersen v.

UNIPAC-NEBHELP (In re Andersen), 179 F.3d 1253 (10th Cir.1999), was wrongly decided and
should be reconsidered).



Asareault of that mandate, this Court issued a Post-BAP Decision Scheduling Order granting the parties
the opportunity to file additiond briefs onthe remanded issues. Those briefshave beenfiled, and the Court
isnow ready to rule.
|. Standard of Review

This Court’s origind Memorandum and Order anadyzed the extent of the discharge of Debtors
sudent loan obligations by gpplying the restricted standard of review set forth in Rule 60 of the Federd
Rules of Civil Procedure® and by considering the need for findity of confirmationorders.® This order was
entered both in Debtors main case, in which ECMC had filed a Rule 60 motion,® and in the adversary
proceeding, wherein ECM C had dsofiled its Rule 60(b) motion.** ECMC filed its Notice of Apped only
in the adversary proceeding,*? not in the debtors main case.®

The BAP Order does not address the applicable scope of review. Instead, it identified the issue

before the Court as “whether the bank ruptcy court erred in discharging the student loan Interest,” and

8 nre Boyer, 305 B.R. a 47 (noting that Fed. R. Civ. P. 60 is made applicable in bankruptcy
cases by Fed R. Bankr. P. 9024).

°ld. at 48, 51.
%Doc. No. 83.
“Doc. No. 9.
2Doc. No. 18.

13 ECMC sissue on apped was “Did the Bankruptcy court err in holding that the Confirmation
Order isresjudicata asto the dischargeability of Debtors student loans under 11 U.S.C. 523(a)(8),
where the Student Loan Creditor was denied Due Process as aresult of the dischargeability
determination.” The gpped was filed solely in the Adversary Proceeding, not in the main case. It thus
appears ECMC' s Rule 60 motion was not properly before the BAP.
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proceeded to gpply the rule of Poland. This Court will follow the BAP slead and base its decison on
remand upon the merits of the cases addressing discharge of the student loan Interest, without regard to
the procedural posture of this case.
[I. Analysis

At least one pand of the Tenth Circuit Court of Appeals, in In re Poland, as wel as the Tenth
Circuit BAP, have now madeit clear that unless a plan contains specific language finding that the falureto
discharge a student loan will congtitute an undue hardship on the debtor or his dependents, pursuant to 8
523(a)(8), sudent loans cannot be discharged, notwithstanding the principles of findity revered by another
panel of the Tenth Circuit inln re Andersen. Onremand, this Court now findsthat neither the Clam Order
nor the Discharge Order change that result, and they should not be construed to result in the discharge of
the subject student loans.

A. Claim Order

Debtorsfiled their objection to ECMC' sfirst proof of daminFebruary 1998. The solebasisfor
their objection was that ECMC had failed to include supporting documentation with the clam. The only
relief prayed for was that the “claim be denied.” After that objection, but before any order was entered
on the objection to the origina clam, ECMC filed an amended proof of dam. Debtors never objected
to thet dam.

Over two years after Debtors filed thar objectionto ECMC’s arigind daim, Debtors counsel
submitted an Order on Debtor’s (s¢) Objection to Claim (Claim Order). The problems with this Order
werenumerous. Firg, thetitle referenced an objectionto asngleclam, but the rief sought, and received,

related to both ECMC dams. Second, paragraph 1 notes Debtors filed their objection to claims on
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October 12, 1998. A review of the docket sheet will show the only objection to either ECMC clam was
filed in February, 1998. Third, the Order makes the quantum leap that a sustained objection to a
clam—thus resulting in no payment by the Trustee during the term of the Chapter 13 proceeding—is
equivadent to an outright discharge of the underlying debt. Fourth, the Order isinterndly inconsstent. In
paragraph6, it notesthat only the “origind principle (S¢) amount” will remain payable after completion of
the plan. The next line, in paragraph 7, thenstates “the claims of ECMC, however they might have been
ligted, are denied, and debtor is granted a discharge as to these clamsfiled by ECMC.”

In this Court's origind opinion, it declined to “reward debtor for his counsel drafting anorder that
grants relief in excess not only of what his own confirmed plan provided, but dso in excess of the rdlief
prayed for in the actual objection to the creditor’ sfirst clam.” The Court noted that because this Claim
Order directly contradicted Debtors own plan, it would not be enforced. The BAP, alongwiththelnre
Poland pand of the Tenth Circuit, hasnow provided an additiond basis for refusing to enforce the Claim
Order. The Claim Order dsofalsto indudethe required finding that failure to discharge the sudent loan,
and any interest atendant thereto, would congtitute an undue hardship on Debtor or hisdependents. This
Court finds that if a plan cannot discharge a student loan for failureto includethe required magic language
of undue hardship, then neither can a subsequent Claim Order.

In addition, other courts have noted that claim alowanceand debt ligbility are different concepts,
such that an order disalowing a dam does not necessarily discharge the underlying debt. In Bell v.

Educational Credit Management Corp. (In re Bell),** a Chapter 13 debtor had objected to the dam

14236 B.R. 426 ( D. N.D. Ala. 1999).



of ECMC’s predecessor. The creditor then filed an amended proof of clam. The bankruptcy court
reduced the amount of the dam to $2000. After debtor completed plan payments in that amount, a
discharge order was entered. ECMC neverthdess attempted to collect the remaining baance onitsclam
by offsetting debtor’ s subsequent year tax refund. The debtor filed an adversary proceeding aleging that
ECMC had violated the discharge order.

The bankruptcy court ruled inthe debtor’ sfavor, holding that ECM C was entitled to recover only
$2000 of itsdamand the interest that had accrued on that amount during the pendency of the Chapter 13
case. Thedidrict court reversed. Noting that the burden of filing adischargeability proceeding issquarely
onthe debtor, and that she had not chosen to litigate the issue of whether the non-discharge of the sudent
loanwould congtitute an undue hardship on her or her dependents, it held, “[t]o alow adebtor to override
the provisons of the Bankruptcy Code and discharge student loans through a clam objection would
abrogate clear intent of the bankruptcy code to make student loans nondischargesble.”™®

The court further explained that principles of res judicata and collateral estoppel did not prevent
ECMC from collecting the remaining student loan debt, because

Theissue before the bankruptcy court at the time of the daim objection (the amount of the

claim to be administered through the Chapter 13 plan) was not the same issue before the

bankruptcy court at the hearingonMs. Bdll’s complaint to recover money, i.e,, the effect

of the genera discharge on ECMC's ahility to collect the outstanding balance due from
Ms. Bell on her student loan debt.*®

1d. at 430.

191d. at 429.



The court noted that dischargeability was never litigated in the prior action, and further explained the
fundamenta difference between the “debt” and the “daim.” Inlight of the andyds of the Tenth Circuit
contained in Poland, this Court finds the reasoning persuasive.

Smilaly, in Cruz v. Educational Credit Management Corp. (In re Cruz),'’ the Chapter 13
debtors objected to a proof of clam filed by ECMC, and ECMC faledto respond. Asaresult, the court
entered anorder disdlowingthe dam. The order sated that the claim was disdlowed, and that the “claim
has been pad infull.” After completing their Chapter 13 plan payments, the court entered a genera
discharge order, which excepted any debt for a student loan as specified in § 523(a)(8). When ECMC
attempted to collect payment of the student loan by intercepting the debtors' federal income tax refund, the
debtors moved to reopenthe Chapter 13 caseto pursue acontempt action. Debtorsargued that collatera
estoppel barred ECM C’ sactions, becausethe dam order specificdly hdd “the dam hasbeenpad infull.”

The court held that itsdam order did not serve to discharge ECMC' s debt. The court reasoned
that “[€]ducationd loans are presumptively nondischargesble and Debtors will need to file an adversary
proceeding to determine the dischargeability of their debt to ECMC."*® The court aso rejected the
assertionthat the damorder collaterdly estopped the post discharge collectionof the student |oan because
the issue in the daim proceeding did not include dischargeshility, the issue of dischargeability was not
actudly litigated, therewas no determinationon the merits, and the burden of proof in claim litigetion is not

identical to that in dischargablity litigation.'® For the same reasons, this Court similarly finds that the

17277 B.R. 793 (Bankr. M.D. Ga. 2000).
81d. at 795.

1d. at 795-96.



improperly worded Claim Order in this case does not serve to collaterally estop ECMC from contesting
the dischargeability of Interest herein.
B. Discharge Order
The Discharge Order entered by this court used the following language:
1. Pursuantto 11 U.S.C. Section 1328(a), the debtor isdischarged from
all debts provided for by the planor disalowed under 11 U.S.C. Section
502, except any debt:
(c) forastudent loan ... as specified in11 U.S.C. Section
523(a)(8) inany casein which discharge is granted prior
to October 1, 1996 .]
Because the Boyer’ sdischarge was entered in May, 2001, the reference to the date of October 1, 1996
had the effect of discharging the entire student loan.
This Discharge Order is identicd to the one used by the bankruptcy court in Poland, which the
Tenth Circuit Court of Appeds has now held cannot “be the basis for discharging the student loan debt”
because “the plan language in this case does not establish discharge.”?°  Following the Tenth Circuit’s
Poland decison, this Court finds that the Discharge Order herein cannot supersede the Confirmation
Order, as modified by the BAP. In addition, asthis Court noted in its originad Memorandum and Order,
discharge orders are “ automaticaly generated by the Clerk of the Bankruptcy Court, without the Court,

the trustee, the debtor’ s atorney, or any other party in interest attempting totailor it to the actud facts of

the case or the terms of the consummated plan.”?* The discharge purportedly granted by the Discharge

“In re Poland, 382 F.3d at 1189.
21In re Boyer, 305 B.R. at 54 (discussing orders entered in the three companion cases).
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Order was never actudly litigated, asit must be pursuant to the terms of § 523(a)(8), and ECMC isthus
not bound by the form language used in that order. Further, as previoudy noted, the offending language,
“prior to October 1, 1996,” was “archac’ language ariang from a prior verson of 8523(a)(8), likely
included by mistake and it should have been deleted from the form.2

Findly, the circumstances under whichthe Clam Order and the Discharge Order were entered in
this case support a holding that they should not control over the Confirmation Order, asrevised by the
BAP. The procedures attendant to entry of both the Claim Order and Discharge Order did not provide
the extent of notice and opportunity to object required to be given under 8 523(a)(8) if the ECMC debt
was to be discharged.
[1l. CONCLUSION

Because the issue of Debtors undue hardship was not specificdly litigeted a confirmetion, at the
time of the claims objection process, or before the discharge order was entered, neither the Claim Order
nor the Discharge Order can serve to discharge any portion of Debtors student |oan obligations. The

Court thus sustains ECMC' s chdlenge to the Claim Order and the Discharge Order.

2|d. at 55.
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IT 1S, THEREFORE, ORDERED that this Court’s June 14, 2000 Claim Order® and itsMay
17, 2001 Discharge Order®* are modified to hold they did not effectuate a discharge of Debtors student
loandebttoECMC. An order in accordance with thisMemorandum and Order will be separately entered.
IT 1SSO ORDERED.

HH#t#

2Doc. No. 62.
%Doc. No. 73.
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