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MEMORANDUM OF DECISION AND ORDER
Thisis an adversary proceeding to determine rights in @ 2001 manufactured home in the

possession of the Debtor on the date of filing. Plaintiff Affordable Residentid Communities (ARC),



which entered into a prepetition contract to sl the hometo the Debtor, Aletha Lee Knowles, filed this
adversary complaint againgt the Chapter 7 Trustee, J. Michad Morris, and Mid American Credit
Union' seeking a determination that it is the owner of the home. A counterclam for lien avoidance,
pursuant to 11 U.S.C.A. § 5442, wasfiled by the Trustee. The Plaintiff appears by William H.
Zimmerman, J. The Chapter 7 Trustee, J. Michael Morris, gppears by J. Michagl Morris. There are
no other appearances. The Court has jurisdiction, which is not contested by the parties.®

The Fina Pretrid Conference Order provides for the parties to file stipulations of fact
and briefs, with the matter to be set for trid "after [the] Court's ruling on the tip facts and briefs, if
necessary.™ The parties have submitted a joint stipulaion and memoranda on legal issues concerning
ARC sinterests in the manufactured home and the Trustee's claim of lien avoidance. The Court holds,
as explained below, that two of ARC's contentions fail as a matter of law and asto one of ARC's
contentions there are issues of fact for which the stipulation is insufficient to susain ARC's burden of
proof. The Court further rules, that if ARC does not request atrid and prevail at trid on this

contention, the Trustee will be entitled to judgment on his clam of lien avoidance.

1 After thefiling of the case, Plaintiff ARC acquired the interest of Mid American and has been
assgned Mid American' s rights under the redl estate mortgage on the property where the manufactured
homeislocated. (Amended Stipulations of Fact 112 (Doc. No. 43). Plaintiff ARC isto submit to the
Court an order of dismissa of defendant Mid American. (Doc. No. 32).

References to the Bankruptcy Code are heresfter cited to the code section only.
328 U.S.C.A. 8157(b)(2)(B) and (K) and 28 U.S.C.A.§ 1334.
4 Fina Pretrial Conference Order 112.1 (Doc. No.31).
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STIPULATED FACTS®

1 On March 28, 2001, the debtor, Aletha Lee Knowles, (“Knowles’), executed
a purchase agreement by which she agreed to purchase from Affordable Residentid Communities
(ARC), 2001 Skyline manufactured home, (the “home”), Model 7105CTB, Serial No. 7C51-0529-
NAB.

2. The home is a“manufactured house’ as defined by the Kansas Manufactured
Housing Act, K.SA. 58-4202.

3. To obtain financing for the transaction, Knowles applied for permanent
financing from Pilot Financid, Inc.

4, On March 2, 2001, Filot Financid, Inc. (“Pilot”) issued preliminary approval
of financing “subject to gpprasas, title verification, income verification.”

5. On April 3, 2001, Rilot issued an unconditiona commitment letter in favor of
Knowles.

6. Inlate April 2001, ARC ddivered, located and affixed the manufactured home
upon a foundation which had been prepared by third parties at 5421 South Vine, Wichita, Kansas.
Knowles owned such land, subject to a mortgage to Mid American Credit Union.

7. On Jduly 13, 2001, ARC mailed the executed origind Manufacturer’s

Certificate of Origin (“MCQ”) -- assgned to Knowles —to Pilot.

5> The following facts are quoted from Amended Stipulation of Facts (Doc. No. 43).
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8. Subsequently, Pilot returned the MCO to ARC and advised ARC that it was
denying permanent financing, and would not finance Knowles purchase of the home. ARC retains
the MCO.

9. No agpplication for title has ever been submitted to the Kansas Department of
Revenue, or any other agency authorized to issue a Certificate of Title with respect to the home.

10. ARC never mailed, or otherwise ddlivered, anotice of security interest to the
Kansas Department of Revenue, with respect to the home.

11.  The bankruptcy case wasfiled August 17, 2001.

12.  After thefiling of this adversary action, ARC acquired the interest of defendant
Mid American and has recelved an assgnment of its rights under the real estate mortgage it holds on
the property at 5421 South Vine, Wichita, Kansas.

13. Neither defendant Mid American, nor Plaintiff ARC asitsassgnee, clam an
interest in the home by virtue of the red estate mortgage. ARC does clam an interest in the homein
its own right, as sdller of the home.

14.  Thehomeand red estate were sold by the Trustee on January 15, 2003,
pursuant to Court order.

15.  The property was offered for sae separately as to the home and the redl
edtate, and then together. The highest offer for the home was $36,000.00. The highest offer for the
real estate alone was $23,000.00. The highest offer for both was $60,000.00.

16. Debtor Aletha Knowles never moved into the home. It was vacant a the time

of the bankruptcy filing.



POSI TIONS OF THE PARTIES

ARC seeks determination thet it is the lawful owner of the home and thet the etate,
as successor to the Debtor, has no interest in it. ARC contendsiit is entitled to a declaratory judgment
that is the sole owner and should receive dl of the proceeds from sde of the home. The Trustee seeks
adetermination that the Debtor had an interest in the home, which passed to the bankruptcy estate
upon filing of her Chapter 7, and further that the “ deemed” security interest of ARC in the home was
unperfected and avoidable by the Trustee. The Trustee seeks the remaining money from sale of any
home?®

Paintiff ARC asserts three theories of recovery. Firgt it contends that the
manufactured home is not property of the estate because pre-petition the Debtor rgjected the
manufactured home, such that title to the home was revested by operation of law in the sdler pursuant
to K.S.A. 84-2-401’. Second, it contends that ARC is the owner of the manufactured home by
operation of K.S.A. 58-4204(c), concerning the titling of manufactured homes. Findly, ARC
contends that equity requires rescission of the contract of sae between ARC and the Debtor. The
Trustee rgects each of ARC' s positions and dlegesthat ARC is an unpaid sdller which holds only an

unperfected security interest in the manufactured home, which may be avoided under § 544.

® Final Pretrial Conference Order 18 (Doc. No. 31).

7 All citations to the Kansas Statutes Annotated are to the current hard volume unless
otherwise noted.



DISCUSSION

A. Applicable law.

This case concerns determining the extent of property interests and the right to lien
avoidance. The Bankruptcy Code, particularly 88 541, 544, and 546, is of mgor sgnificance. In
addition, because the property interests are determined by state law and arise from a contract for sale
of goods in Kansas which were movable at the time of the sdle, Article 2 of the Kansas Uniform
Commercial Codeisrdevant® Article9isaso applicable regarding security interests.® Moreover,
because the property which is the subject of the contract for sale is a manufactured home, the Kansas
Manufactured Housing Act, K.S.A. 58-4202 must be considered.*°

B. ARC's contentions of owner ship.

Section 541 creates a bankruptcy estate, which conssts of al of the property that will
be subject to the jurisdiction of the bankruptcy court. It includes dl legd and equitable interests of the

Debtor in property as of the commencement of case. The stipulated facts establish that the estate does

8 K.SA. 84-2-102; K.S.A. 84-2-105(1).

9 Aspects of this sale occurred both before and after July 1, 2001, the effective date of
Revised Article 9. The parties have not contended and the Court has not found it necessary to
determine whether the old or the new version of Article 9 gpplies. The Court therefore cites the
gpplicable sections of Revised Article 9 throughout this opinion.

10 Neither party has argued that the Kansas Manufactured Housing Act supersedes Article 2 of
the Uniform Commercia Codein any respect. See Ladd v. Ford Consumer Finance Co., Inc., 217
Mich. App. 119, 500 N.W. 2d 826 (1996); Nashville Eagle, Inc. v. Ford Motor Credit Company
(Inre Superior Ground Support, Inc.), 140 B.R. 878 (Bankr. W.D. Mich. 1992). In the anaogous
gtuation of asde of atitled vehicle, the Kansas Court of Appeds has recognized that Article 2 and the
vehicle licenang statutes are not necessarily incongstent and that both may be consdered in the
resolution of issues of title. Werdann v. Hambelton Ford, Inc., 32 Kan. App. 2d 118, 79 P.3d 1081,
1087 (2003) rev. denied, Feb. 11, 2004.



include interests in the manufactured home. As of the date of filing, the Debtor had entered into a
contract to purchase the manufactured home, had possession of the manufactured home which had
been ingdled by ARC on property owned by the Debtor, and the Manufacturer’ s Certificate of
Origin (MCO) had been endorsed to the Debtor, delivered to Pilot Financid, and returned by Filot to
ARC with a statement that it would not provide financing.

1. Revesting of title pursuant to K.S.A. 82-2-401(4).

ARC contends that, notwithstanding the foregoing, the manufactured homeis not
property of the estate. ARC argues that the Debtor rejected the home thereby revesting title, to the
extent it had passed to the purchaser Debtor, in the seller ARC by operation of K.S.A. 84-2-401(4).
The subsection states as follows:

(4) A rgection or other refusal by the buyer to receive or

retain the goods, whether or not justified, or ajustified revocation of

acceptance revedtstitle to the goods in the seller. Such arevesting

occurs by operation of law andisnot ina“sde”

ARC argues that Debtor never accepted the manufactured home or rgjected the home because she
took no actions cons stent with ownership such that ARC is entitled to return of the home.

Generdly, pursuant to K.S.A. 84-2-401(2), title to goods passes to the buyer at the
time and place in which the sdler completes his performance with respect to the physica ddivery of

the goods. For example, the Kansas Court of Appedals has held that under Article 2 of the Uniform

Commercid Code, legd title to avan passed to the buyer on the date the van was ddlivered even



though the certificate of title was not delivered smultaneoudy™. The revesting of title in the sdller
pursuant to K.S.A. 84-2-401(4) requires arefusa to receive or retain the goods or rejection or
revocation of acceptance. For example, in Pacific Express v Teknekron Infoswitch Corporation
(Inre: Pacific Express, Inc.),*? title revested in the sdller, because prepetition the debtor buyer gave
natice of cancellation while the equipment was being shipped and after receipt of ddivery naotified the
sler that the equipment was being held for the sdller, which needed to make arrangements for the
return. In contrag, title does not revest in the sdller for failure of payment.’®

In this case, the Stipulated facts are insufficient to support ARC' s contention that title
revested in it by operation of law under K.SA. 84-2-401(4). Thereis no evidence that Debtor
refused to accept or retain the home; to the contrary the stipulation supports the conclusion that
Debtor accepted and retained the home. K.S.A. 84-2-602 addresses the manner and effect of rightful
rgjection. Subsection (1) provides that rgjection of goods must be within a reasonable time after
delivery or tender of ddlivery. It dso Satestha argection is*ineffective unless the buyer seasonably

notifiesthe dler.” As sated in the officia Uniform Commerciad Code comment to the subsection,

11 Werdann v. Mel Hambelton Ford, Inc., 32 Kan. App. 2d 118, 79 P. 3d 1081, 1087
(2003) rev. denied Feb. 11, 2004; see Home Bank & Trust Company v. Cedar Bluff Cattle
Feeders, Inc., 25 Kan. App. 2d 152, 157-158, 959 P.2d 934 (1998) (absent explicit agreement
otherwise, title passes to the buyer upon ddlivery). Asdiscussed below, where asin the sde by ARC
to Debtor, the sdller attempts to reservetitle in itsdf pending payment, such reservation congtitutes the
reservation of a security interest. K.SA. 84-1-201(37).

12 780 F. 2d 1482, 1488-89 (9th Cir.1986).

13 Myersv. Columbus Sales Pavilion, Inc., 575 F. Supp. 805, 808 ( D. Neb.), aff d 723 F.
2d 37 (8" Cir. 1983).



rejection therefore requires affirmative action on the part of the buyer.!* In this case, the Debtor
received the homein April 2001 and retained the manufactured home as of the date of filing, August
17,2001. The stipulation of facts lacks evidence that Debtor even attempted to give notice to ARC
of rgjection of the home, so asto congtitute arightful rgection. Pursuant to K.S.A. 84-2-606(1)(b)
goods are accepted when the buyer fails to make an effective rgection.

Similarly, the evidence now before the Court does not support afinding that Debtor
revoked acceptance. Revocation of acceptance is addressed by K.S.A. 84-2-608. Pursuant to
subsection (2), revocation of acceptance must occur within areasonable time after the buyer discovers
or should have discovered the ground for revocation and is not effective until the buyer notifies the
sler. Aswith rgection, the stipulation of facts includes no evidence of notice from the Debtor to
ARC indicating intent to revoke acceptance. The only evidence upon which ARC rdliesisthefalure
of the Debtor to live in the home and the Debtor’ s ambiguous bankruptcy schedules, which, when
congtrued in favor of ARC's position, do not include an ownership interest in the manufactured home
or the obligation to pay ARC for the home. These omissions do not congtitute notice to ARC of
revocation of acceptance pursuant to K.S.A. 84-2-608.

The Court therefor holds that the stipulations are insufficient to sustain ARC's burden
to prove that the ownership of the home revested in ARC pursuant to K.S.A. 84-2-401(4) before the

bankruptcy was filed. Trid will be necessary if ARC has additiona evidence to submit on thisissue.

14 K.SA. 84-2-401 off. UCC cmt. 1 1.



2. Kansastitle laws.

Next, ARC arguesthat it isthe lega owner of the manufactured home under Kansas
title laws because the manufactured home was never titled in the Debtor for registration and tax
purposes as required for purchases by K.S.A. 58-4204(c)*. ARC cites no authority by which this
provison of Kansas law supersedes the provisons of Article 2 of the Uniform Commercia Code
concerning transfer of title in the sle of goods, which are discussed above. The Court finds Article 2
controlling. It directly addresses transfer of title in sale transactions. The Kansas Manufactured Home
Act, dthough requiring title documentation, does not address the actud transfer of ownership. Asa
matter of law, the Kansastitle laws do not establish that ARC isthe owner of the manufactured home.

3. Theremedy of rescission.

Findly, ARC arguesthat it is entitled to invoke the equitable remedy of rescisson to
invaidate the sde to the Debtor. ARC's primary authority is Perry v. Goff Motors, Inc.'® On May
13 Perry purchased a Pontiac from Goff Motors, making a down payment and financing the remainder
through GMC. Goff agreed to deliver the certificate of title to Perry within 15 days from the day of
the agreement. Goff’s agent claimed that he mailed the certificate of title to the plaintiff five days after
the sde. On June 12, Perry contacted Goff and told him he had not received the title. Goff applied
for aduplicate title and contacted Perry, asking him to come to the dedlership so he could pick up the

title. By that time Perry wanted to return the car and refused to accept thetitle. Perry sued Goff for

5 Since the sale occurred in the Spring of 2001, the 2002 and 2003 amendments are not
applicable.

16 12 Kan. App. 2d 139, 736 P. 2d 949 (1987).

10



rescisson of the contract of sde. The court held that the sale was fraudulent under the provisions of
K.S.A. 1986 Supp. 8-135(c)(7), which provided in part as follows:
The sdle of avehicle required to be registered under the laws

of this sate, without assgnment of the certificate of title, isfraudulent

and void, unless the parties shal agree that the certificate of title with

assignment thereof shal pass between them at the time other than the

time of ddivery, but within 30 days thereof .

Because the sale of the Pontiac was “fraudulent and void,” the court held that Perry was entitled to
rescind the sale,

ARC contends that because of the smilarity of K.S.A. 8-135 (which provided the
bass for rescisson of the sde of thetitled vehiclein Perry ) to K.S.A. 58-4204(e) (whichis
gpplicable to sale of the manufactured home inissue), it is entitled to rescisson of the contract of sde
with the Debtor.  There is no Kansas Appellate court decision addressing this contention. Subsection
(e) of K.S.A. 58-4204 providesin part:

(e) Deder shdl execute, upon delivery to the purchaser of

every new manufactured home, a manufacturer’ s satement of origin

gating the liens and encumbrances thereon.  Such statement of origin

shdl be ddivered to the purchaser at the time of delivery of the

manufactured home or at atime agreed upon by the parties, not to

exceed 30 days, inclusive of weekends and holidays.

Significantly, this subsection gpplicable to manufactured homes does not include the express provison
that failure to timely ddiver the manufacturer's satement of origin renders the sde void and fraudulent,
asin the case of amotor of vehicle. Further, K.S.A. 58-4203, applicable to manufactured housing,

dates that the Kansas Manufactured Housing Act is not subject to the laws, rules and regulations

gpplicable to vehicles, including expresdy the titling and regigtration requirements imposed by the
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datutes contained in Article 1 of Chapter 8. Therefore, the Court finds that the rule of Perry that a
sdeisvoid and fraudulent if thetitle is not deivered in 30 days does not apply to the sdle of a
manufactured home, where the MCQO is not timely transferred to a buyer.™

Under Kansas law, ARC' srights as an unpaid seller of goods are therefore
determined by Article 2 of the Uniform Commerciad Code. Three sections are particularly relevant.
Firs, K.SA. 84-2-507(2) provides that when payment is due and demanded upon ddlivery to the
buyer, the buyer’ s right to retain the goods as againg the sdller is conditiona on payment. The section
has been congtrued to give the sdller by implication aright to reclaim the goodsiif the buyer’ s payment
fals®® Thesecondis K.SA. 84-2-511, which providesthat payment by check is conditiona and is
defeated as between the parties by dishonor. It dso gives rise to an implied right to reclam.*® Third,
K.SA. 84-2-702(2) provides that where a seller discovers that the buyer has received goods on
credit while insolvent the sdler may reclam the goods upon demand and satisfaction of statutory
conditions.

However, when the buyer isin bankruptcy, these Article 2 rights of the sdller to

reclaim the goods are circumscribed by 8546(c). This subsection both limits the avoidance rights of

17 Moreover, evenif Perry were applicable, the Court questions whether under that case ARC
would have any right to rescind when it is the party that did not deliver the MCO. Further under the
common law, whereas a buyer had aright to rescind if there was materid breach by the sdler, the
sler's pardle remedy was replevin, not rescisson. Gicinto v. Credithrift of America No. 3, Inc.,
219 Kan. 766, 549 P. 2d 870 (1976).

18 K.SA. 84-2-507(2) Ks. cmt. 1996.
19 K.SA. 84-2-511 Ks. cmt. 1996.
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the Trustee when the seller of goods to the Debtor satisfies the conditions of the § 546 and dso
protects, to alimited extent, the sdller’ sright to reclam under sate law.?
Section 546(c) providesin part:
(¢) Except as provided in subsection (d) of this section, the
rights and powers of the trustee under § § 514(a), 545, 547, and 549
of thistitle or subject to any statutory or common law right of asdler
of goods that has sold goods to the debtor, in the ordinary course of
such sdller’ s business, to reclaim such goods if the debtor has received
such goods while insolvent, but —
(1) such asdler may not reclam any such goods unless the sdler demandsin
writing reclamation of such goods—
(A) before 10 days after receipt of such goods by the debtor; or
(B) if such 10-day period expires after the commencement of the
case, before 20 days after receipt of such goods by the debtor.
For asdler’ sright of reclamation to be recognized in bankruptcy, the seller must have aright to
reclamation under non-bankruptcy law, the debtor must have possession of identifiable goods, and the
conditions of & 546(c) must be satisfied.* Theseinclude the unpaid sdler’ s having made demand for
reclamation of the goods before 10 days after their receipt by the debtor, or, if bankruptcy intervenes,
before 20 days after receipt by the debtor.
In this case thereis no doubt that ARC has not satisfied these conditions. The
dipulation includes no demand by ARC for reclamation of the home within 10 days &fter Debtor's

receipt of the goods. In fact, the primary basisfor ARC's claim of rescission, the lack of payment, did

20 5 Collier on Bankruptcy 1546.04 [1](Alan N. Resnic and Henry J. Sommer eds.-in-cheif,
15th ed. rev. 2004).

2L |d. at 1546.04[2]; see Inre: Pike Tool & Grinding v. Sorage Technology Corp. (Inre
Sorage Technology Corp.), 48 B.R. 862 (D. Colo. 1985); Dilco Distributing Company v. Buyer's
Club Market, Inc. (In re Buyer's Club Market, Inc.), 100 B.R. 35 (Bankr. D. Col0.1989).
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not become known to ARC until long after expiration of the 10 day period for demand for
reclamation. The home was ddivered in April. The notice of nonpayment was not received by ARC
until after July 13,

Thefallure of ARC to satisfy the conditions of 8§ 546(c) bars reclamation of the
manufactured home from the estate. A leading commentator states, “ Section 546(c) is the exclusve
reclamation remedy in bankruptcy. Once a bankruptcy case has commenced, a sdler may exercise
reclamation rights only if the requirements of § 546(c) are met.”* This conclusion is supported by
many cases, dthough none from the Tenth Circuit. B. Berger Co. v. Contract Interiors, Inc. (Inre
Contract Interiors, Inc.)? is afrequently cited case adopting this construction. Based upon an
examination of the remedy provided by § 2-702 of the Uniform Commercid Code and the legidative
history of § 546(c), the court concluded that the drafters of the Code “intended to retain only that part
of the§ 2-702, which permits reclamation if demand was made for the return of the goods within 10
days after receipt and to make this right to reclaim exclusive in order to put an end to disruptive
litigation engendered by § 2-702 (2)."** Because the creditor in Contract Interiors did not make
written demand within 10 days of the receipt of the goods by the debtor, the creditor had no right to
reclamation either under 8 2-702 of the Uniform Commercid Code or based upon atheory of

common-law fraud?®  In Chemical-Ways Corporation & Holes Machine Toal, Inc. (Inre

22 5 Collier on Bankruptcy at 1546.04(2].
214 B.R. 670 (Bankr. E. D. Mich. 1981).
1d. at 674.
% |d. at 671.
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Dynamic Technologies Cor poration)? the court held that the exclusivity of § 546 (c) precluded the
unpaid sdller’ s attempt to recover goods sold to the debtor under the theories of theft by trick,
rescission, and condructive trust.

In this case, ARC seeks rescission of the contract of sale based upon the argument
that there has been atotd failure of consideration due to mistake. The stipulation of facts reveds that
ARC did not comply with the prerequisites for reclamation under 8§ 546(c). ARC's attempt to rescind
the manufactured home from the estate fails as a matter of law.

C. Trustee'slien avoidance.

Next, the Court addresses the Trustee' s arguments in support of lien avoidance. It is
the pogtion of the Trustee that ARC as an unpaid sdler has only a an unperfected security interest
which may be avoided and preserved for the benefit of the estate under 88 544(a) and 551.

Assuming the ARC does not prevail on any of the foregoing theories of ownership, the
Court finds that the Trustee isit correct when asserting that ARC as an unpaid sdller has a security
interest, rather than ownership of the manufactured home. On March 28, 2001, the Debtor executed a
purchase agreement by which she agreed to buy the manufactured home from ARC. In late April
2001, ARC delivered, located, and affixed the manufactured home upon a foundation which had been
prepared by third parties on property owned by the Debtor. The contract provided the following
regarding payment:

1. IFNOT A CASH TRANSACTION. If I do not

complete the purchase as a cash transaction, | know before or at the
time of ddlivery of the unit purchased, | will enter into aretail

26106 B.R. 994 (Bankr. D. Minn. 1989).
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ingtalment contract and Sign a security agreement or other agreement
as may be required to finance by purchase.

2. TITLE. Titleto the unit purchased will remain in you until

the agreed upon purchase priceispaid in full in cash, or | have sgned

aretall ingtalment contract and it has been accepted by a bank or

finance company, at which time title passes to me even though the

actua delivery of the unit purchased, may be at alater date.
The foregoing condtitutes an attempt by the seller to retain or reserve title to the manufactured home
notwithstanding ddlivery to the buyer. It istherefore areservation of a security interest as defined by
K.SA. 84-1-201(37), which provides in part, “ The retention or reservation of title by a sdler of
goods notwithstanding shipment or delivery to the buyer (K.S.A. 84-2-401 and amendments thereto)
islimited to areservation of a'security interest’.” K.SA. 84-2-401 smilarly providesthat “any
retention or reservation by the seller of thetitle (property) in goods shipped or ddivered to the buyer is
limited in effect to areservation of a security interest.” A security interest arising under K.SA. 84-2-
401 is subject to Article 9 of the Uniform Commercia Code. %/

The Trustee under 8§ 544(a)(1) has the rights and the powers, as of the date of the
commencement of the case, to avoid any transfer or obligation of the debtor that is avoidable by a
hypothetica creditor on asmple contract with ajudicia lien on the property of the debtor unsatisfied

as of the date of the commencement of the case?® The Trustee may use this “ strong arm power” to

avoid unperfected security interestsin persona property.

2 K.S.A. 2003 Supp. 84-9-110; Holiday Rambler Corp. v. Morris, 32 UCC Rep. 1222
(D. Kan. 1981); In re Hartman, 102 B.R. 90 ( Bankr. N.D. Texas 1989).

8 5 Colliers on Bankruptcy at 1 544.02.
2 |d. at 7 544.05.
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The foregoing alows the Trustee to avoid an unperfected lien of an unpaid sdller of
goods which arises through the attempt to reservetitle until payment in full. For example, inInre
Hartman, * the trustee prevailed on hislien avoidance claim under § 544 againgt the sdller of farm
equipment. The sale agreement provided that the goods would be delivered to the buyer debtor, but
title was to remain in the sdller until the contract price was paid in full. The court held thet the
reservation of title congtituted a security interest which the seller, in order to have priority over the
trustee, should have perfected by filing.

Inthis case, if ARC does not fulfill its burden of proof thet the title revested pursuant to
K.SA. 84-2-401(4), the Trustee will prevail on hisclaim of lien avoidance. In Kansas, the exclusive
method of perfecting a security interest in the manufactured home was notice of security interest to the
Divison of Vehicles of the Department of Revenue and notation of its lien or security interest on the
certificate of title for the manufactured home' The sdller ARC did not perfect its security interest in

the manufactured home,

%0102 B.R. 90 ( Bankr. N.D. Texas 1989); see Cohen v. Soinelli (Inre Smondlli), 33 B.R.
777 ( Bankr. M.D. Fla. 1983).

31 K.S.A. 58-4204; K.S.A. 200 Supp. 84-9-311(3); Morrisv. Citifinancial (Inre Trible),
290 B.R. 838 (Bankr. D. Kan. 2003). In Trible, Chief Judge Nugent decided that in 2000 notice to
the Dividon of Vehicles of the Department of Revenue and notation of the lien on the certificate of title
for amobile home was the exclusive means of perfection under K.S.A.§8 84-9-302(3)(d) and K.S.A.
58-4204. Sincethat decison, Revised Article 9, became effective on duly 1, 2001. The sdein this
case occurred in the spring of 2001, but the MCO was not delivered by Plaintiff to the potentia lender
until July 13, 2001. The Court need not decide whether Revised Article 9 applies, asthe provisons
regarding perfection of security interestsin titled vehicles and manufactured homes were not changed by
the enactment. Compare K.S.A. 84-9-302(3)(d) (1993) with K.S.A. 2000 Supp. 84-9-311(3).
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CONCLUSION

After carefully consdering dl the circumstances that have been presented, the Court
concludes based soley upon the stipulated facts that ARC has not proven that it was the owner of the
manufactured home on the date of filing. This determination is made as a matter of law on the issues of
fallure to issue a certificate of title in the name of the Debtor and ARC's claim of entitlement to
recisson of the sale. With respect to ARC' s contention that title to the manufactured home
reinvested in it as a matter of law pursuant to K.S.A. 84 -2-401(4), the Court’ s decision is based
upon ARC sfailure to fulfill its burden of proof based solely upon the stipulated facts. If ARC desires
atrid on thisissue, it must so advise the Court and the Trustee by filing a Request for Trid within 10
days of the filing of this Memorandum of Decison and Order. If no such request isfiled, the Court will

enter judgment againgt Plaintiff, and in favor of the Trustee on his counterclam.

HH#EH
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