INTHE UNITED STATESBANKRUPTCY COURT
FOR THE DISTRICT OF KANSAS

In Re:

DOROTHY L.ESTIS, Case No. 03-21119
DEBTOR. Chapter 13

DOROTHY L. ESTIS,
PLAINTIFF,

V. Adv. No. 03-6121

CREDIT UNION OF JOHNSON
COUNTY,

DEFENDANT.

MEMORANDUM AND ORDER DENYING
DEFENDANT'SMOTION FOR SUMMARY JUDGMENT!

This matter is before the Court on defendant’s Motion to Dismiss or, in the Alternative, Motion
for Summary Judgment (Doc. # 6). Plaintiff hasfiled aresponse (Doc. # 10), and the Defendant has
filed itsresponse (Doc. # 17). Inthisaction, the plaintiff aleges the defendant willfully violated the 11
U.S.C. § 3622 automatic stay by sdlling a vehicle that was property of the plaintiff’s bankruptcy estate
after receiving due notice of the plaintiff’s pending Chapter 13 petition.® In its motion, the defendant

contends that as a matter of law, it did not violate the automatic stay because the vehicle in question

! The plaintiff appears by George A. Wheeler of Kansas City, Missouri, and Rose M. Quinn of Kansas
City, Kansas. The defendant appears by Thomas M. Martin and Phillip R. Anderson of Kansas City, Missouri.

2 Subsequent statutory references are to the Bankruptcy Code (“the Code”), 11 U.S.C. § 101, et seq., unless
otherwise noted.

3 This Court has jurisdiction to hear this matter pursuant to 28 U.S.C. § 157(b)(2) (core proceeding).
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was never property of the plaintiff’s bankruptcy estate. For the following reasons, the defendant’s
motion is denied.

l. BACKGROUND

The following uncontroverted facts concerning the plaintiff’s dams are rlevant to the
disposition of the defendant’s motion:

On January 5, 2000, the plaintiff sgned anote and security agreement for the purchase of a
vehicle from the defendant. After the plaintiff’ s subsequent default on the note and security agreement,
the defendant filed alawsuit in the Digtrict Court of Johnson County, Kansas, asking for a money
judgment and immediate possession of the vehicle. The defendant received default judgment on
December 19, 2002.* The defendant repossessed the plaintiff’ s vehicle on March 14, 2003, and
informed the plaintiff of itsintent to sal the property. On March 25, 2003, the defendant applied for a
repossesson title. The plaintiff filed her petition for Chapter 13 protection one day later, on March 26,
2003. On March 31, 2003, the Kansas Department of Revenue issued a repossession title to the
defendant. On or about March 26, 2003, the Bankruptcy Clerk’s office mailed a Notice of Chapter
13 bankruptcy that the defendant received. In addition, an amended Notice of Chapter 13 bankruptcy
was mailed to the defendant on or about March 31, 2003. The defendant filed its Proof of Claim as

secured in the plaintiff’ s bankruptcy proceeding on April 7, 2003, with the vehicle in question described

4 An Order Nunc Pro Tunc granting replevin of the vehicle on December 19, 2002, by the District Court of
Johnson County, Kansas, was entered on September 28, 2003.
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ascollaterd. Seven days later, on April 14, 2003, after noticing the plaintiff of itsintent to sell the
vehicle, the defendant sold the vehicle by private sde.

. STANDARD FOR SUMMARY JUDGMENT

SUmmary judgment® is gppropriate if the moving party demonstrates that there is “no genuine
issue of materid fact” and that it is “entitled to ajudgment as amatter of law.”® The substantive law
identifies which facts are materid.” A dispute over amaterid fact is genuine when the evidence is such
that a reasonable jury could find for the nonmovant.2 “Only disputes over facts that might affect the
outcome of the suit under the governing law will properly preclude the entry of summary judgment.”®
This Court’ s function is not to weigh the evidence, but merely to determine whether there is sufficient
evidence favoring the nonmovant for afinder of fact to return averdict in that party’ s favor.1°
Essentidly, this Court performs the threshold inquiry of determining whether atrid is necessary. ™

Here, where the relevant facts are uncontroverted, the Court need only determine whether the

5 Although characterized as an aternative motion, the defendant and the plaintiff both present their
arguments to the Court within the summary judgment framework, including the presentation of matters outside the
pleadings. Accordingly, the motion shall be treated as one for summary judgment pursuant to FED. R. BANKR. P.
7012

® FED. R. BANKR. P. 7056 and FED. R. CIV. P. 56(c).

7 Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 248 (1986).

8 d.

% 1d.

10 4. at 249.

4. at 250.
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defendant is entitled to judgment as a matter of law.

[1. DISCUSSION

Pursuant to section 362 of the Bankruptcy Code, a debtor’ s petition operates as a stay,
applicable to all entities, of any act to exercise control over property of the estate!? and any act to
create, perfect, or enforce any lien againgt property of the estate® Individualsinjured by willful
violaions of the automatic Say are entitled to “recover actual damages, including costs and attorneys
fees, and, in appropriate circumstances, may recover punitive damages.”** In its motion for summary
judgment, the defendant only contends that the property described in the plaintiff’s complaint was a no
time property of the plaintiff’ s bankruptcy estate. Therefore, the Court will limit itsinquiry to
determining whether the subject vehicle became property of the debtor’ s bankruptcy estate on the date
her petition was filed.

At the moment the debtor filed her bankruptcy petition, an “estate” was created that included
“dl legd and equitable interests of the debtor in property as of the commencement of the case”

wherever located and by whomever held.™®> Thisincluded property that was subject to alien and upon

12 5611 U.SC. §362(3)(3).
13 5611 U.SC. §362(3)(4).
14

See 11 U.SC. § 362(h).

15 11u.sC §541(8)().
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which the debtor’ s right to redeem has not been foreclosed upon under applicable nonbankruptcy
law.'® Therefore, the threshold question is whether the subject vehicle became part of the plaintiff’s
bankruptcy estate as a matter of law upon the filing of her bankruptcy petition. If the vehicle became
part of the plaintiff’s bankruptcy estate because she had alegd or equitable interest in it, the defendant
was bound to comply with the automatic stay provisions of section 362. However, if the vehicle did not
become part of the plaintiff’s bankruptcy estate because her interest in the vehicle was terminated prior
to thefiling of her petition, the defendant was not required to turn over the vehicle and could not have
violated the automatic stay by sdlling property in which the bankruptcy estate had no interest.

Inits proof of clam, the defendant clamsit is owed an amount secured by the same vehide it
clamsis not property of the plaintiff’ s bankruptcy estate. Section 506(a) Sates “[a|n dlowed clam of
acreditor secured by alien on property in which the estate has an interedt... isa secured clam to the
extent of the vaue of such creditor’ sinterest in the etat€e sinterest in such property.” Since the
defendant dlegesin its proof of clam thet it holds a secured clam collaterdized by the vehidlein
question, then by implication defendant recognizes that the vehicle is property of the plantiff’'s
bankruptcy estate.

This Court must determine whether the plaintiff had alegd or equitable interest in the
repossessed vehicle as of the commencement of her case and, if so, whether this interest was sufficient

to render the automobile property of the etate subject to turnover. Whether the plaintiff’ sinterest in

16 United Satesv. Whiting Pooals, Inc., 462 U.S. 198 (1983) (“[T]he reorganization estate includes property
of the debtor that has been seized by a creditor prior to the filing of a petition for reorganization.”).
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the repossessed vehicle was included in her bankruptcy estate pursuant to section 541 is ultimately a
meatter of federal law. However, because Sate law defines and creates property interests, this Court
must look to state law to determine what property interest, if any, the plaintiff had in the subject vehicle
in order to decide if it was bankruptcy estate property on the date of her bankruptcy petition.’

In the present case, the defendant contends that the repossession title gpplication presented to
date authorities pursuant to Kansas law the day before the plaintiff filed her petition for Chapter 13
protection, and the repossession title subsequently issued, divested the plaintiff of any ownership in the
vehicle. To support its contention, the defendant cites languagein K.S.A. § 8-135(c)(2) that states
“[w]hen the ownership of any vehicle passes by operation of law, or repossession upon default of a
lease, security agreement, or executory sales contract, the person owning such vehicle, upon furnishing
satisfactory proof to the county treasurer of such ownership, may procure a certificate of title to the
vehicle” The defendant reasons that the phrase “the person owning such vehide’ inK.SA. § 8-
135(c)(2) unambiguoudy indicates that repossesson passestitle to the party in possession of the
vehicle. This Court, however, believesthat although K.S.A. 8§ 8-135(c)(2) addresses certain rights a
repossessing entity may have after repossession, it does not answer the salient issues presented by this
inquiry: a what point in the repossession process is adebtor’ sinterest in a repossessed vehicle no
longer sufficient to bring the vehide within a bankruptcy estate?

In Kansas, the law regarding the repossession and digposition of secured collaterd and the

17 seeln re Wise 346 F.3d 1239, 1241-42 (10th Cir. 2003); see also In re Sat-Tech Intern. Corp., 47 F.3d
1054, 1057 (10th Cir. 1995) (citing Butner v. United Sates, 440 U.S. 48, 54-55 (1979)).
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parties rdative rights thereto is contained in the Revised Uniform Commercid Code (*UCC”) Article
9, asadopted in K.S.A. § 84-9-101, et seq. Although Kansas courts have not consdered the issues
presented in this proceeding, this Court is not without guidance. Severd federd courts, including the
Bankruptcy Appellate Pand of the Tenth Circuit (“BAP”) in an unreported opinion,® have considered
whether a vehicle repossessed prior to the commencement of a bankruptcy proceeding is property of a
debtor’ s bankruptcy estate® The BAP, in Inre Picard,? considered vehicle repossession prior to
the petition filing date under Wyoming's verson of UCC Article 9, which included aright of redemption
prior to the disposition or contract for disposition of the repossessed vehicle?® Despite Sate law
providing for the issuance of anew certificate of title in the repossessing party’ s name upon its
application and after repossession of the vehicle,? the BAP concluded that a debtor’ s right to redeem a
repossessed vehicle on the date a bankruptcy caseisfiled isan “inescapable’ interest in the vehicle that
brings it within a debtor’ s bankruptcy estate?® This Court aso believes that the right of redemption as

provided under Kansas law is an inescapable interest in a repossessed vehicle sufficient to bring it

18 This Court considers unpublished Tenth Circuit BAP decisions as persuasive authority with respect to
material issues that have not been addressed in a published Tenth Circuit BAP decision.

& See Inre Moffett, 356 F.3d 518 (4th Cir. 2004); Inre Kalter, 292 F.3d 1350 (11th Cir. 2002); Inre Lewis, 137
F.3d 1280 (11th Cir. 1998); Inre Picard, 302 B.R. 112, 2003 WL 21643436 (B.A.P. 10th Cir. 2003) (unreported); Inre

Elliot, 214 B.R. 148 ( B.A.P. 6th Cir.1997); In re Sanders, 291 B.R. 97 (Bankr. E.D. Mich. 2003); In re Robinson, 285
B.R. 732 (Bankr. W.D. Okla. 2002); Motors Acceptance Corporation v. Rozier,  S.E.2d __, 2004 WL 1237066 (Ga.
June 7, 2004).

2 Inre Picard, 302 B.R. 112, 2003 WL 21643436 (B.A.P. 10th Cir. 2003) (unreported).

21 Id., 2003 WL 21643436, at **3.

22 1., at **2 (citing Wyo. Stat. Ann. § 31-2-104(c) (Michie 2002)).

= Id., at **3; seealso Inre Elliott, 214 B.R. 148, 152-53 (B.A.P. 6th Cir. 1997).

04-04-28 Estis Opinion_3d.wpd -7-



within a debtor’ s bankruptcy estate.

Additiondly, like the bankruptcy courts for the Western Didtrict of Oklahoma, in Inre
Robinson,?* and the Eastern Didtrict of Michigan, in In re Sanders,? this Court finds further evidence
of adebtor’ sinterest in arepossessed vehicle within other provisons of Revised Article 9. Both the
court in Robinson and the court in Sanders considered smilar factua scenarios under Revised UCC
Article 9 as adopted in Oklahoma and Michigan, respectively. This Court joins the courtsin Robinson
and Sanders in concluding that “repossesson is merely a device to collect on the creditor’scdam, and
that therefore repossession does not transfer ownership to the creditor.”?® Specificaly, like the court in
Sanders, this Court finds evidence of a debtor’s continuing ownership interest in a repossessed vehicle
throughout Revised Article 9 as adopted in Kansas?” Sdlient to this Court’s analysis, K.SA. § 84-9-
202, captioned “Title to collaterd immaterid,” provides that, with certain exceptions, “the provisons of
[Revised Article 9] with regard to rights and obligations gpply whether title to collaterd isin the
secured party or the debtor.” Becausetitle isimmaterid, the defendant’ s contention that the language

of K.SA. § 8-135(c)(2) unambiguoudy places ownership of arepossessed vehicle sngularly inthe

24 Robinson, 285 B.R. at 737-38.
% |nre Sanders, 291 B.R. 99-102.

% Id. at 101 (citing Robinson, 285 B.R. at 737; Turner v. DeKalb Bank (In re Turner), 209 B.R. 558, 566
(Bankr. W.D. Okla. 2002)); see also Motors Acceptance Corporation v. Rozier, _ SE.2d __, 2004 WL 1237066 (Ga.
June 7, 2004) (“The UCC’s statutory framework makes clear that repossession aloneis not enough to extinguish the
debtor’ s ownership in the collateral...”).

27 The court in Sanders, in awell-reasoned and persuasive opinion, found evidence of adebtor’s
continued ownership interest in a repossessed vehicle throughout the Revised UCC Article 9 as adopted in
M.C.L.A. 88 440.9623, 440.9611(2) and 440.9614, 440.9610(1), 440.9615(4)(a), 440.9610 (3), 440.9617, 440.9620(1),
440.9621 and 440.9622, 440.9202, and 440.9625. |d. at 100-01.
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defendant is suspect, and this Court looks to Revised Article 9 to determine the relive rights of the
defendant and plaintiff to the repossessed vehicle.

Under K.SA. 8 84-9-623, adebtor hasthe right to redeem collaterd at any time before the
secured party has disposed of it. If the defendant “owned” the plaintiff’ s vehicle upon its application for
a“repossesson title” “it would be unnecessary and inappropriate to give the debtor the right of
redemption.”?® In addition, K.S.A. § 84-9-610(c), captioned “ Purchase by secured party,” provides
that a secured party may “purchase collaterd” under certain circumstances after default. “If the creditor
were adready the owner, this provision would be unnecessary.”® Another section, K.S.A. § 84-9-
615(d)(1), provides that the secured creditor must “account to and pay a debtor for any surplus....” “If
the creditor owned the repossessed vehicle, it would be unnecessary and ingppropriate to give the
debtor the right to receive any surplus.”® Finaly, K.SA. § 84-916(c), titled “ Transfer not a
dispostion; no relief of secured party’sduties,” explicitly statesthat “[@ transfer of the record or legd
title to collaterad to a secured party under subsection (b) or otherwise isnot of itsdf a digpostion of
collateral under thisarticle....”®! Therefore, the fact that the defendant applied for and ultimately
recelved a“repossesson title’ haslittle, if any, relevance to this Court’sandlyss. If bare legd title held

by a debtor isinsufficient to bring property into the bankruptcy estate, then bare legd title to property

28 4.

2 4.

%0 1d.; see also Moffett, 288 B.R. at 728 (“ Such aright is completely inconsistent with the notion that the
debtor has no form of property interest in the collateral or at best only bare legal title.”).

31 Emphasis added.
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held by a creditor isinsufficient to remove property from the estate.

What legd effect, then, if any, did the “repossession title” issued to the defendant have upon the
plantiff’srights? Asrepossession of avehicleis often a contested, if not contentious, event,
cooperation between a creditor and adebtor in transferring a certificate of title is often subverted by
countervailing theories of legd rights. A “repossesson title’ provides nothing more than a mechanism
by which a creditor may pass legd or record title to a transferee upon exercising its remedies under the
UCC.*® Because the plaintiff retained legd and equitable title in the repossessed vehicle on the date of
her Chapter 13 petition and the defendant’ s “repossession title” was merely a mechanism for passing
legdl title upon exercising remedies under the UCC, the Court concludes that the repossessed vehicle
became part of the plaintiff’ s bankruptcy estate pursuant to section 541 and that the defendant needed
relief from the automatic stay prior to any disposition of the repossessed vehicle

This Court takes note of Eleventh Circuit decisons finding that a debtor in bankruptcy held no
interest in a vehicle repossessed prior to the commencement of the bankruptcy proceeding. Those

decisions, In re Lewis® and In re Kalter,* consider the UCC Article 9 as adopted by Alabama and

32 Accord Inre Crouch C Sores, Inc., 120 B.R. 178 (Bankr. D. Kan. 1990) (holding that bare legal title alone
was insufficient to bring property within the bankruptcy estate).

33 s Official Comment (2) to K.S.A. §84-916 (“[A] transfer of record or legal title (under subsection (b) or
under other law) to a secured party prior to the exercise of those remedies merely puts the secured party in a position
to passlegal or record title at foreclosure.”).

% selinre Elliott, 214 B.R. 148 (B.A.P. 6th Cir. 1997) (“ After receipt of arepossession title, but before sale
of the collateral, a secured party cannot exercise unrestricted control over the repossessed vehicle, due to the right
of redemption, and accordingly does not have true “ownership” rights, despite holding a repossession title.”).

35 137 F.3d 1280 (11th Cir. 1998).

36 292 F.3d 1350 (2002).
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Foridalaw, respectively, and conclude that the UCC right of redemption was an intangible interest and
aone was insufficient to render a debtor’ s vehicle property of the bankruptcy estate where the vehicle
was repossessed prior to the commencement of the bankruptcy case. Specificaly, the defendant here
citesthe Eleventh Circuit’ sandyssin Kalter and argues that this Court should adopt its conclusons.

In Kalter, the Eleventh Circuit held that after repossession, a debtor’ s intangible right of
redemption is not an interest in the repossessed property itself and that the UCC does not establish who
owns repossessed property. Instead, the Eleventh Circuit determined ownership by looking to a
Forida certificate-of-title statute with language smilar to K.SA. 8 8-135(c), which it held established
ownership of arepossessed vehicle in the repossession party.” However, Kalter was decided under
former Article 9, which did not include the new section 9-619(c), adopted in Kansasas K.SA. § 84-
9-619(c), which explicitly statesthat “[a] transfer of the record or legdl title to collatera to a secured
party under subsection (b) or otherwise is not of itsalf a disposition of collateral under this article....”®
The addition of section 9-619(c) under Revised Article 9 callsinto question whether Kalter would be
goplicable under Kansas law, as the section likely overrides any effect title-clearing statutes would have

on ownership after repossession by a secured creditor.®® Even if Revised Article 9 would not materially

37 1. at 1359 (citing Fla Stat. § 319.28(1)(a) and (2)(b)).
% Emphasis added.

39 506 Motor Acceptance Corporation v. Rozier, _ SE.2d _, 2004 WL 1237066 (Ga. June 7, 2004)
(distinguishing Kalter and Lewis and concluding that Revised Article 9, as adopted in Georgia, makes clear that the
Georgia Motor Vehicle Certificate of Title Act does not ater the substantive rights of the parties); seealso G. Ray
Warner, Repossession Titles and Turnover Under Revised Article 9, 23 Am. Bankr. Inst. J. 22, 23 (2004) (“[T]he
addition of new subsection 9-619(c) arguably overrides the title-clearing provisions of the motor vehicle statutes
relied upon in [Kalter and Lewis].”).
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change the Eleventh Circuit’ s dispodtion in Kalter, this Court is not bound by the decison and
disagrees with the legal conclusions reflected in both Lewis and Kalter. The mere repossession of the
automobile does not ater a debtor’ sinterest in the property.

The Fourth Circuit, in In re Moffett,*’ isthe only other Circuit court to consider adebtor’'s
rights in a vehicle repossessed prior to the commencement of bankruptcy proceedings. Moffett,
however, offerslittle additiona guidance. In Moffett, the Fourth Circuit avoided determining whether a
vehicle repossessed prior to the petition filing date was property of a debtor’ s bankruptcy estate.
Instead, citing Kalter and Lewis, it concluded that the debtor’ s right of redemption, which it held was
“unquestionably” property of the debtor’ s bankruptcy estate, was sufficient when exer cised through a
Chapter 13 plan of reorganization to require the secured creditor to comply with the section 362
automatic stay and to return the vehicle to a debtor pursuant to the turnover provisions of section 542,
The Fourth Circuit concluded that since section 1322(b)(2) permits debtors to modify the rights of
secured claims holders, and section 1322(b)(3) dlows debtors to cure their defaults, a debtor could
choose to exercise his or her right of redemption over the duration of a Chapter 13 plan.

However, Moffett isunclear in that it does not explain how section 1322(b)(2) may be
exercised to modify the rights of a secured clam holder without first establishing that a secured claim
exigs. Inboth Kalter and Lewis, which the Fourth Circuit cited to support its conclusion that the

gatutory right to redeem avehicle is part of adebtor’s bankruptcy estate, the Eleventh Circuit held that

40 356 F.3d 518 (4th Cir. 2004).

41 356 F.3d at 523-24.
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the UCC right of repossession was an intangible right which did not condtitute an actud interest in
repossessed property sufficient to bring the property into the bankruptcy estate.2

If agtatutory right to redeem repossessed property is not an interest sufficient to bring the
repossessed property into the bankruptcy estate, then section 506(a), under which a party is secured to
the extent it has “[a]n alowed claim... secured by alien on property in which the estate has an
interest...,” isingpplicable®® In other words, if the bankruptcy estate does not have an actud interest
in repossessed property sufficient to bring the vehicle within the bankruptcy estate, there is no secured
clam to modify and, as aresult, it would be necessary for the debtor-in-possession to tender the full
amount required under aright to redeem before the bankruptcy estate would reacquire an interest in
repossessed property.** Consequently, without first knowing the nature of adebtor’slegd or equitable
interest in arepossessed vehicle, the Fourth Circuit’ s holding does not ad in the disposition of this
meatter. However, the Fourth Circuit did not explicitly adopt the concluson in both Kalter and Lewis
that the right to redeem is an intangible right that does not give rise to an actud interest in the
repossessed property, and its holding in Moffett is not necessarily incongruous with the determination
that a debtor’ sright to redeem, aong with the other protections and rights afforded by the UCC, are

actud interestsin repossessed property sufficient to bring it within the estate.

42 e Lewis, 137 F.3d at 1285 (“[A] bankruptcy estate’s only interest in the repossessed automobile-- a
bare right of redemption-- failed to render the automobile ‘ property of the estate’ under 11 U.S.C § 541(a)(1) and
subject to turn-over under 11 U.S.C. § 542(a)”); Kalter, 292 F.3d at 1356 (“[T]he Debtors’ mere rights to redeem do
not bring the vehiclesin to the Debtors’ bankruptcy estates under Florida law™).

43 Emphasis added.

% see Warner, supra, n. 38 at 55 (“If repossession replaced the debtor’ s property interest in the collateral
with amere intangible right, then § 1322(b)(2) would not apply.”).
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Despite the conflict between courts, any resdua doubt that the repossessed vehicle became
part of the plaintiff’ s bankruptcy estate upon the commencement of her bankruptcy caseislaid to rest
upon review of the Supreme Court’s holding in United States v. Whiting Pools, Inc.* In Whiting
Pools, the Supreme Court considered the authority of a Chapter 11 debtor-in-possession (“DIP’),
under section 542 of the Code, to demand the turnover of estate property that had been seized by the
IRS to enforceiits lien prior to the commencement of the Chapter 11 proceeding.*® Under section 542,
an entity in possession of bankruptcy estate property that the trustee can use under section 363 is
required to turn that property over to the trustee*” Significantly, the Supreme Court held that property
seized by a secured creditor prior to a debtor’s date of filing and in which the debtor retains aright of
redemption is property of the debtor’s bankruptcy estate and subject to the turnover provisions of
section 542.% Although the Supreme Court’s holding was limited to the context of a Chapter 11
proceeding, this Court joins the growing number of courts gpplying Whiting Pools to Chapter 13
cases.®® Like the debtor in Whiting Pools, the plaintiff here retained aright of redemption in the
property seized by the defendant before the date of her petition for bankruptcy rdief and, like the
repossessed property in Whiting Pools, the repossessed vehicle became property of her bankruptcy

estate on that date.

4 462 U.S. 198 (1983).

% 4,

4 4.

4 Whiting Pools, 462 U.S. at 209.

49 seIn re Robi nson, 285 B.R. 732 (Bankr. W.D. Okla. 2003) (compiling cases); see also In re Sanders, 291
B.R. 97 (Bankr. E.D. Mich. 2003).
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V. CONCLUSION

For the reasons set forth above, the Court concludes that the plaintiff’ s vehicle became
property of her bankruptcy estate upon the commencement of her Chapter 13 case. The defendant’s
Motion for Summary Judgment is therefore denied. In light of this Court’s conclusions, the defendant is
hereby directed to show cause why judgment should not be entered in favor of the plaintiff and an
evidentiary hearing on damages st forthwith.

Dated this 13th day of July, 2004.

Robert D. Berger
United States Bankruptcy Judge
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