I N THE UNI TED STATES BANKRUPTCY COURT
FOR THE DI STRI CT OF KANSAS

In re:
. ) Case No.
;) Chapt er
Debtor(s). g
)
:
Plaintiff(s), )
V. g Adversary No.
Def endant (' s) 3 %
FI NAL PRETRI AL CONFERENCE ORDER!
*On , 20 , a pretrial/scheduling conference

was held in this case before The Honorable John T. Flannagan, United

St at es Bankruptcy Judge, at Kansas City, Kansas.

APPEARANCES
*Counsel present and participating were (nane of trial
counsel) of (firmname and place of practice) for the plaintiff
(rmovant), (nane) , and of
for the defendant (objector), (nane)

1 NOTE: PARAGRAPHS MARKED W TH AN ASTERI SK “*™ MJST BE | NCLUDED | N THE
Finae PreTR AL ORDER. OTHER PARAGRAPHS ARE OPTIONAL AND MAY BE DELETED | F NOT
APPLI| CABLE. | F COUNSEL WLL FURNISH A BLANK | BM cowATIBLE 3% INCH COVPUTER
DisKk, THE CLERK WLL ooPy THE FORM OF FINaL PRETRI AL CONFERENCE ORDER TO THE
DI SK I N WORDPERFECT 6. 1 AND HOLD THE DI SK FOR COUNSEL TO PI CK UP.
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NATURE OF THE CASE

*This is an adversary proceeding (contested matter)__(set forth a

brief general statenent of the nature of the case; answer questions

of who. what., where and why)
| MPORTANT DATES

*State the follow ng inportant dates:

A Dat e the bankruptcy case was filed. (If converted, state
t he date of conversion.)
A. Date the adversary proceedi ng was fil ed.

A. Date the contested matter was fil ed.

JURI SDI CT1 ON AND VENUE

*The venue is properly laid in this District; the United States
Bankruptcy Court for the District of Kansas has jurisdiction of the
parties and the subject matter of this adversary proceeding (or
contested matter), and all proper, necessary and indi spensable
parties are joined hereto.

[ Caveat: Federal courts are courts of limted jurisdiction. An
adversary conplaint in federal court nust plead jurisdiction to avoid
di sm ssal under the “well -pl eaded conplaint rule” of federal
practice. Louisville & Nashville Railroad v. Mttley, 211 U S. 149
(1908); see also Fed. R Civ. P. 8(a)(1l) and Fed. R Bankr. P.
7008(a). If jurisdictional allegations are challenged, they nust be
proved and the party invoking federal jurisdiction has the burden of
proof. The Bankruptcy Code states that “The bankruptcy judge shal
determ ne, on the judge’s own notion or on tinely notion of a party,
whet her a proceeding is a core proceeding under this subsection [28
U S.C 8 157(b)] or is a proceeding that is otherwise related to a
case under title 11.” 28 U.S.C. § 157(b)(3). It follows that if a
conplaint (or perhaps a notion) fails to show subject matter

Rev. 12/01/95 - 2 -



jurisdiction, the Court should dism ss the conplaint on its own
nmotion as directed by Fed. R Bankr. P. 7012(h)(3) which states:
“Whenever it appears by suggestion of the parties or otherw se that
the court lacks jurisdiction of the subject matter, the court shal

dism ss the action.” OF course, if the proceeding is a “related to”
matter, subm ssion to the district court with findings of fact and
conclusions of law, rather than dism ssal, is the result. Fed. R

Bankr. P. 9033.]
CONSENT TO FI NAL ORDER

[If counsel believe that the proceeding is noncore, they may
wi sh to consider whether to include the follow ng consent.] The
parties to the above-captioned adversary proceedi ng or contested
matter consent under 28 U S.C. 8§ 157(c)(2) that the Court has

jurisdiction to hear and determ ne this proceeding and enter
appropriate orders and judgments subject to review as final under 28
US C § 158.

AVENDIVENTS TO PLEADI NGS
*There are no anendnments to the pleadings.

(or)

* anmended his/her/its

to allege

DI SPCGSI TI VE MOTI ONS

*There are no dispositive notions to be fil ed.

(or)

* will file dispositive notions by , 19__, and

bring it/themto the Court's attention for ruling prior to trial.
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STl PULATI ONS

*The parties hereto stipulate and agree to the follow ng facts:
A
A
A
A

The parties further stipulate and agree that the | aw governing

(the issue of) this case is

The parties further stipulate and agree that

THEORY(S) OF RECOVERY, CONTENTI ONS, RELIEF
SOUGHT & BURDEN OF PROOF

[ You may conbine into one section your statenent of the THEORI ES OF
RECOVERY, CONTENTI ONS, BURDEN OF PROOF, STANDARD OF PROOF, and RELI EF
SOUGHT. This section nust enunerate any statutes your theory relies
upon and list the elenments of proof required to be proven under the
theory. Be sure to negate any relevant matter that is not at issue.
This hel ps assure the Court that counsel have dealt wi th questions

i ndi spensable to the decision. As an EXAMPLE, in an action under §
523(a)(2), the plaintiff mght state:]

PLAI NTI FFS ( OR MOVANTS)

*Plaintiff contends that prior to the filing of this Chapter 7
case on July 4, 1976, the defendant obtained credit fromthe
plaintiff by credit card fraud. Plaintiff’'s claimfor relief is
t heref ore nondi schargeabl e under 11 U. S.C. 8§ 523(2)(A). Plaintiff
bears the burden to prove by a preponderance of the evidence that:

A Debt or made representations to the plaintiff;
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B. At the time the debtor knew the representati ons were
fal se;

C. The debtor made themw th the intention and purpose of
deceiving the creditor

D. The creditor relied upon such representations; and

E. The creditor sustained | oss and damage as the proximte

result of the representations.

Creditor seeks an order of the Court determning its claimfor
relief to be nondi schargeabl e under § 523(a)(2)(A). However,
plaintiff has already received judgnent on its cause of action in
state court; therefore, it does not seek a noney judgnent against the
defendant in this court. (Exanple of negating an issue that m ght
ot herwi se be of concern to the Court.)

DEFENDANTS ( OR OBJECTORS)

[ You may conbine into one section your statenents of the THEORI ES OF
RECOVERY, CONTENTI ONS, BURDEN OF PROOF, STANDARD OF PROOF, and RELI EF
SOUGHT. This section nust enunerate any statute your theory relies
upon and list the elements of proof required to be proven under the
theory. Be sure to negate any matter that is not at issue. This
hel ps assure the Court that questions indispensable to the decision

are dealt wth. For an EXAMPLE of the statenent see the conment
above under “Plaintiff’s (or Myvant’s) Theory."]
| SSUES

If the parties cannot agree upon a joint statenment of the

i ssues, each party may state its view of the issues separately.
*A. The issue(s) of fact remaining to be determ ned at the

trial of this action (is)(are):
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A WO N R

*B. The issue(s) of law remaining to be determ ned at the

trial of this action (is)(are):

1.

2.

3.

4.

*C. Mxed issues of law and fact remaining to be determ ned at

the trial of this action are:

1.
2
3.
4
QUESTI ONS OF LAW

[If counsel agree that the controversy presented by this pretrial
order can be decided as a matter of |law without trial, they should
enter a briefing schedule and state whether oral argunent is
requested. If oral argunment is requested, the Clerk will schedule it
when the time for filing briefs has expired. |f the order does not
request oral argunent, counsel nust state that the proceeding is
subm tted for decision so that the Clerk will know to prepare an
under - advi senent file and deliver it to the Court for decision.]

REM NDER OF COWVPLI ANCE

*Counsel are cautioned that failure to tinely conply with
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D. Kan. LBR 9072-1(b)(formerly D. Kan. Bk. Rule 9029.3) may result in
a ruling that exhibits are not adm ssible in evidence. Counsel are
directed to furnish the Court with copies of all exhibits not |ater
than 72 hours before the date of trial, prefaced by an exhibit |ist
in a formsubstantially in conpliance with the form available from
the Clerk's Office. When exhibits are nunmerous, the Court would
prefer that they be submtted in a three-ring binder.

*The Court may choose not to consider briefs filed later than

72 hours prior to a scheduled trial.

PLAI NTI FF' S EXH BI TS

*Plaintiff has identified the follow ng exhibits which may be
offered into evidence at the trial of this case:

Titl e of Docunent Dat e Nunber of Pages

A W ON P

DEFENDANT' S EXH BI TS

*Def endant has identified the follow ng exhibits which may be

offered into evidence at the trial of this case:

Title of Docunent Dat e Nunber of Pages
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AUTHENTI CATI ON OF EXHI BI TS

*Not |ess than 15 days prior to trial [or as otherw se
directed], each party shall serve upon each opposing party a |legible
copy of each exhibit to be offered as evidence in the trial. |If any
adverse party contests the authentication of any such exhibit, that
party shall serve upon the proponent of the exhibit a witten notice
of intention not to waive authentication of the exhibit. The notice
must be served not |less than 7 days prior to trial. |If such a notice
of nonwai ver is served, the proponent of the exhibit must be prepared
to comply with Fed. R Evid. 901 at trial. 1In the absence of such a
notice, Rule 901 objections are waived; however, all other objections
to the receipt of the exhibit shall be reserved for the tine of

trial.

EXH BI T SUMVARI ES

*1f counsel intend to use exhibit sunmmaries as permtted by
Fed. R Evid. 1006, they nust conply with the requirenents of the
rule by making the exhibits avail able for exam nation or copying, or

bot h, by other parties at a reasonable tine and pl ace.

JUDI G AL NOTI CE

*The Court will take judicial notice of adjudicative facts in

accordance with Fed. R Evid. 201. Subsection (d) permts the Court
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to refuse to take judicial notice if the party making the request

does not furnish the Court with the necessary informtion.

PLAI NTI FF* S W TNESSES

*The names and addresses of witnesses plaintiff intends to cal

are
Nanme Addr ess

1.

2.

3.

4.

DEFENDANT' S W TNESSES

*The names and addresses of w tnesses defendant intends to cal

are

Nane Addr ess

A W ON P

SUWARY OF TESTI MONY

*Each party shall attach to this order a concise summary of the

anticipated testinmony of all w tnesses and ot her evidence that the
party intends to offer at trial. This order will not be accepted

wi t hout the witness summary attached.
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LI ST O CASE C TATI ONS

If the parties do not file pretrial briefs, they nust |ist
citations supporting each issue as foll ows:

A. Plaintiff lists the followi ng case citations and
authorities supporting its contentions or theories. List citations

by identifying themwi th the appropriate i ssue sonewhat as follows:

| ssue #1:

Citation #1:

Citation #2:

| ssue #2:

Citation #1:

Citation #2:

B. Def endant |ists the followi ng case citations supporting
its contentions or theories. List citations by identifying themwth

t he appropriate issue sonewhat as follows:

| ssue #1:

Citation #1:

Citation #2:

| ssue #2:

Citation #1:

Citation #2:

ORDERS OF THE COURT

*A. Except by consent of the parties or by order of the Court
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to prevent manifest injustice, exhibits not |listed and not described
in this order shall not be admtted into evidence and w tnesses not
named and whose address is not given in this order shall not testify
except in proper rebuttal. Any party may offer the testinony of

wi tnesses |isted by any other party, and any party may offer into
evi dence exhibits |isted by any other party.

*B. This order shall control the subsequent course of this
action and shall not be nodified except by order of the Court on its
own notion or on nmotion of the parties to prevent manifest injustice.

*C. The Court finds that this case is at issue, all discovery
is conplete and the case is ready for trial.

*D. This case will be tried at Kansas City, Kansas.

*E. Trial will be to the Court.

*F. Estimated trial tine: days.

*G. Prospects for settlenment: (Excellent) (Good) (Fair)
(Poor).

*H Al counsel are directed to furnish the Court with an | BM
conpati bl e 3% inch conputer disk containing the contents of this
order and any briefs filed in connection with the issues presented by
this order. The files submtted on the conputer disk should be
witten in WordPerfect 6.1 or a word processing application that can

be readily converted to WordPerfect 6.1

John T. Fl annagan
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Bankr uptcy Judge

APPROVED:
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Final Pretrial Conference O der
Cover Sheet

Decenber 1, 1995

This Cover Sheet for the Court’s formof Final Pretrial
Conference Order explains everything you wanted to know (and a | ot
you didn’'t want to know) about the practice before Judge Flannagan in
adversary proceedi ngs and contested matters. It also includes sone
rem nders.

Adversary Proceedi ngs

1. The Federal Rules of Civil Procedure apply in adversary
pr oceedi ngs. Fed. R Bankr. P. 7001 et seq.

2. Federal Rules of Civil Procedure 16 and 26 al so apply. Fed. R
Bankr. P. 7016 and 7026.

3.1 n adversary proceedi ngs, the parties nust conduct a discovery
conference at |east 14 days before a Scheduling Conference (often
referred to informally by the personnel of this Court as a “Pretrial
Conference”) required by Rule 16(b). Fed. R Civ. P. 26(f). At the
di scovery conference, the parties nust devel op a discovery plan
setting out the parties’ views and proposals concerning matters
specified by the rule. A witten report outlining the discovery plan
must be submtted to the Court within 10 days after the neeting.

Form 35 appended to the Federal Rules of Civil Procedure enbodies
what should be in the report.

4. The Clerk nmust schedule a Scheduling Conference in all adversary
proceedings within the tinme requirenents of Rule 16(b).

5. The Court will conduct nost Scheduling Conferences off the record
and in chanmbers, but a court reporter will always be present to
record rulings and settlenments and to honor any request by counsel
for a record of the proceeding.

6. At the Scheduling Conference, the Court nust confer with the
parties, consider their witten report, and enter a Scheduling Order
that limts the parties’ time to acconplish those steps listed in the
rule. Fed. R Civ. P. 16(b). The Court nust issue the Scheduling
Order “as soon as practicable but in any event within 90 days after

t he appearance of the defendant and within 120 days after the
conpl ai nt has been served on a defendant.”

7.1n this Court, counsel nust submt the witten report outlining the
di scovery plan in the formof a Scheduling Order containing the
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information in Form 35 of the Federal Rules of Civil Procedure. The
Schedul i ng Order nust al so nane the counsel responsible for preparing
and filing the Final Pretrial Conference Order and state the date by

which it nust be fil ed. If the Scheduling Order is in proper form
when it is presented to the Court at the Scheduling Conference, the
Court will sign and file the order to fulfill its scheduling

obligation under Rule 16(b).

8. After the Scheduling Conference, the Clerk will send each party a
copy of the conpleted Scheduling Order and the Court’s suggested form
for the Final Pretrial Conference Order

9. When counsel present the proposed Final Pretrial Conference O der
for signature, the Court will sign the Final Pretrial Conference
Order and direct the Clerk to schedule the proceeding for trial in
t he same manner as expl ai ned bel ow under “Contested Matters.”

10. For cause shown, counsel will be permtted to extend the date for
filing the Final Pretrial Conference Order, but the noving party
must request the extension by notion filed no later than the date
originally set for filing the Final Pretrial Conference Order.

11.1f counsel agree that the controversy presented by a pretrial

order presents a matter of |aw that can be decided w thout trial,
they should enter a briefing schedule in the order and state whether
they want oral argunent. |[If they want oral argunent, the Clerk wll
schedule it for a date after the tine for filing briefs has expired.

| f counsel do not want oral argunent, they nust state that the
proceeding is submtted for decision. The Clerk will then prepare an
under - advi senent file and deliver it to the Court for decision.

Contested Matters

1. Unl ess ot herw se ordered by the Court, the neeting, disclosure,
and reporting procedures for adversary proceedi ngs outlined
above are not required in contested matters. (D. Kan. LBR
7026-1; formerly Standing Order 94-2).

2. When the Court does not resolve or continue a contested matter
at the general docket, the Clerk will assign the matter a date
for a Scheduling Conference. At the request of counsel or on
its own notion, the Court may order that the parties conply
with Rules 16(a) and 26(f) before the Scheduling Conference.
| f so, counsel nust follow the procedures outlined above for
adversary proceedings. They nust submt the witten report
outlining the discovery plan in the formof a Scheduling O der
containing the information in Form 35 of the Federal Rules of
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Civil Procedure. It nust include the nanme of counsel
responsi ble for preparing and filing the Final Pretrial
Conference Order and the date by which it nust be filed.

| f the Court does not order the parties to conply with the Rule
26(f), it will conplete its own Scheduling Order at the
Schedul i ng Conference, provided the particular contested matter
merits such an order. At a mninmum the Court’s Scheduling
Order will set a deadline for conpletion of discovery, order a
prelim nary exchange of witness lists and exhibit lists, fix
the responsibility for preparing the Final Pretrial Conference
Order, and establish a date for its filing.

After the Scheduling Conference, the Clerk will send each party
a copy of the conpleted Scheduling Oder and the Court’s
suggested form of Final Pretrial Conference Order.

The Court will conduct nobst Scheduling Conferences off the
record and in chanbers, but a court reporter will always be
present to record rulings and settlenments and to honor any
request by counsel for a record of the proceeding.

Because of tinme demands, the Clerk will set Scheduling
Conferences at 15- mnute intervals. Since the parties settle
90% of the adversaries and contested matters brought to
conference, the Court cannot justify spending nore time on each

matter. However in such a short tinme period, the Court cannot
expl ore the issues in detail. Consequently, the Court often
recei ves proposed Final Pretrial Conference Orders that are

i nadequate. When this occurs, the Court will (1) contact the

parti es about making corrections to the Order, or (2) schedule
anot her conference to correct the deficiency before signing the
Order and setting the matter for trial on the stacked trial
docket. This conference nmay be by tel ephone, depending on the
conplexity of the litigation.

The Court requires a Final Pretrial Conference Order in every
adversary proceedi ng and contested matter.

Even in those situations where the Court can decide the issues
as a matter of law, the parties nust submt a Final Pretrial
Conference Order that stipulates to the facts in sufficient
detail to allow a decision. This requirenent applies even when
the parties file nmotions for sunmmary judgnment. The Court makes
this requirenment because it often experiences notions for
summary judgnent that present two or nore fact versions,
resulting in a waste of the Court’s tinme reading the notions
and attachnments only to find that there are genuine issues of
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material fact which prevent granting summry judgnent.

St acked Trial s

When the Court has signed a Final Pretrial Conference O der

the Clerk will place the matter on a stacked trial docket. The
Court will hear the matter when it reaches the top of the trial
docket. This neans that counsel nust carefully nonitor

devel opnents on the stacked trial docket to insure that

Wi tnesses are available for trial.

The Clerk will furnish counsel with an “Order For And Notice of
Evidentiary Trial” and a letter explaining the stacked trial
process.

Decl aration Practice

I n appropriate cases, the Court’s CGuidelines permt the use of
decl arations (affidavits) to present a wi tness' direct
testimony, provided the witness is present in court for cross
exam nati on.

Counsel should beconme famliar with this procedure and use it
whenever it will save the Court time. The procedure is
especially hel pful for presenting the testinmony of val uation
experts.

Rem nder s

Several points about federal jurisdiction in general and
bankruptcy court jurisdiction in particular should be kept in
m nd, preferably at the pleading stage, but also at this later
st age.

a. J The federal courts are courts of limted jurisdiction. A
conplaint in federal court mnust plead jurisdiction to
avoi d di sm ssal under the “well pleaded conplaint rule” of
federal practice. Louisville & Nashville Railroad v.
Mottley, 211 U S. 149 (1908); see also Fed. R Civ. P.

8§a)(1) and Fed. R Bankr. P. 7008(a).

b. If jurisdictional allegations are chall enged, they nust be
proved and the party invoking federal jurisdiction has the
burden of proof.

cC. The Bankruptcy Code states that “The bankruptcy judge
shall determ ne, on the judge’'s own notion or on tinmely
nmotion of a party, whether a proceeding is a core
proceedi ng under this subsection [28 U. S.C. §8 157(b)] or
is a proceeding that is otherwse related to a case under
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title 11.” 28 U.S.C. § 157(b)(3).

d. It follows that if a conplaint (or perhaps a notion) fails
to show subject matter jurisdiction, the Court should
di smi ss the conplaint on its own notion as directed by
Fed. R Civ. P. 12(h)(3) which states: “Wenever it
appears by suggestion of the parties or otherw se that the
court lacks jurisdiction of the subject matter, the court
shall dismss the action.” O course, if the proceeding
is a “related to” matter, subm ssion to the district court
with findings of fact and conclusions of |aw, rather than
dismssal, is the result. Fed. R Bankr. P. 9033.

Bankruptcy law is primarily statutory. |In npst instances, an
adversary conplaint or motion nust allege title 11 sections
justifying the requested relief.

The Final Pretrial Conference Order should negate uncontested
points or issues. Doing so infornms the Court that issues it

m ght otherw se be concerned about are not at issue and that
the parties have not overl ooked a consideration material to the
deci si on.

The parties nmust submt with the Final Pretrial Conference
Order an | BM conpati ble 3% inch conputer disk containing the
Order and any briefs filed in connection with the issues
presented by the Order. The files submtted on the conputer
di sk should be written i nWwbrdPerfect 6.1 or a word processing
application that can be readily converted to WordPerfect 6.1

Unl ess excused in advance by the Court, trial counsel nust
attend the final pretrial conference. The Scheduling

Conference will often be the final pretrial conference.

The parties should do a cost/benefit analysis on proceedi ngs
bef ore the bankruptcy court. Oten a party will not be able to
afford the cost of proceeding, especially where he or she is
pursui ng a debt that will be uncollectible even if the party is

successful in having it determ ned nondi schargeabl e.

When a conplaint joins requests for relief under 8§ 523 and
8§ 727, plaintiff should advise the Court. The Court wll

deci de on a case-by-case basis whether the joinder will advance
the litigation in a just, speedy, and inexpensive manner. |f
not, the Court will split the proceedings for trial

Cenerally, the creditor’s best interest is served by, and the
Court’s time preserved by proceeding on the 8§ 523 matter first.

The formof Final Pretrial Conference Order that acconpanies
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this cover
i ncl uded.

asterisk (
deleted if
conpati bl e

sheet is designed so that some paragraphs nust be
Those mandatory paragraphs are marked with an

“*7). Other paragraphs are optional and nmay be

not applicable. If counsel will furnish a blank |IBM
3% inch conputer disk, the Clerk will copy the form

of Final Pretrial Conference Order in WordPerfect 6.1 to the
di sk and hold the disk for counsel to pick up.
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